jas7 &J

3
! IN TOp o ieens oTATES DQTOTRINT CoUnT
PAR mRe sapnmopns RIEeTRPTIO™ AR TNNTAMNA
RN L 58 B ol
! N FTHRAN AMAMIae 8 A RO TCA, Alu(.om)sunwnkli‘-\l\(i\f‘\\o\\
\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\
® J 5. - )C'vz'l Action
) ', HN=79.85684
4 AYEINAM ALY RMT paCATERY NG, ) Third-Partv
YTPRUIRCE™ (MNATRIAT, WASTR NISPNCATL, ) Comnpladne
7 COVDANY, TNC 2 TMDNATRIAL TROTONICS, )
INC, 3 Y 5 F CORDPARATINN g RRWEST NN )
9 NADT; ONYANT O, CNANLEY; WRLAA ¢, )
CAMNLRYs LOVIR NP HARTPp CRARLPS A, )
a LICuU™y NATIN B, LTCATy NDRLOPRG t,ICnmy )
di BUNAEMR KL TQIAY; JPFANRTTR KL ISTAY, )
10 LOTHER G, ALOAMARRMC ) RORERT J, PAW- )
eny, JR,: TOHN MILRTICH) “APY )
11 ETLRTICHY PENN CRENTRAL CORDPORATINW; )
TMSTLCN CNARPORATINN RUCT-NLPONM, NC )
1? TENIMN RADTIN CORPARATION; STANDARD T )
CEPMTICAL COMDPANY, INC,3 AMRRICAM CA% )
11 CAMPANY, INC,7 PRE PTINISH MPTALS, TNC,:3)
PRFMIFR COAATIVINS, INC,3 MOTAROLA, TMC,13)
14 and nrenTnN, TNC,1? )
)
158 Defendancs, )
-—.—_—ql--.-J¢-ld-'---J-w-o-—dd‘-‘u-quo—-‘—d-—dd)
16 )
.} LSAMERTICAN CAM CAMDPAMY, TNC,, )
17 npranTn, TNC,, INSILCO CORPNARATIOW, )
MOTOROLA, IVNC,, PRF PINISH FETALSR, )
12 INC,, PREMIER CNHATINRS, IMNC,, )
ROST=0LRUM, INC,, STAMDARD T )
10 CARMICAL COMPANY, TRC,, )
ZENITH RADIO CORPOPATION, JONN )
20 MILPTICH, MARY MILPTICH ard THRE )
PRNN CENTRAL CNRPORATINY, )
21 )
Third-Party Plajinciffa, )
22 )
vs, )
23 )
ACCNTRNAN IC], ACTIVE SRRYICE CORP,, )
74 AMPRICAN NAMEPLATE & DRCNHARATING CO,, )
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1 AMPRICAN PRINTEY & I, ITHNARADUPR CN,, )

AMFRICAN RIVFT CNHMDIANY, APRCH, )

2. APPROVED TINMDPIIRTO TAL, RFMAVAL, TWC,, )

ARMONIR PRAARMACPIITICAYL, ARTISAN FANN )

3 PRINTS, ASHLANMD CJHFMICAL CO,, )

AV TNUIR TN TNG CAMPANY, RARP § )

A vILRe, IFC,, MRLDPY PLFCTRYCAT, )

nMATPeTe NIV, OF CONPETP INDNSTRTRS, )

] IMGC,, RRETPAPNH MANITACTIRINA, INC,, - )

NNTEL RN APRCTALTY CAaMPANY, TNC,, )

s nY PUNANTCTE HAMANCHENT, CAVLNMET )

CAMTATNER, CAPATILL, IMNC,, )

7 CREPALTLNAY DIVISTOAM NF FISHEFPR~ CALOD )

CHPUTOALL CO,, CHICANN STCHRINM COARP,, )

3 CUICACH AMPDPLATE COMPANY, )

CUTCACH PATOADRINT N0, , )

a & C INDNSTRIAL MATHNTRENANCE CORP,, )

CITY OF nARY, TUMDTANA, C,P, CLARF )

10 DIVISIOM NP QRNPRAL IMSTRUMPNTS )
cnvp,, C,P, AALL CO,, )

11 C.P, IMORGANICS, COMMANDER PACKAATINC, )
COMNOP POAPRPEST™ INDISTRIFS, CONMSERVA- )

12 TINYN CHUEMICAL, CONSNIMRERS PAINT )
FAr™ARY, INC,, COMNTINERNTAL )

13 MR CAT DIVISTOM OF CONTINFNTAL )
AN COMPANY, COANVERSTNANS NY QRRRING, )

14 CANNTY OF N0 PANFE, ILLINNIS, )
CaNuAne, TNC,, CPOWN COARR & SFEAY, )

15 co,, INC,, CULLITAN IMTPRNATIONAL )
COMPAMY, CULLICAN WATRR CON- )

1A DITIONING, TINC,, PRARFE J, CURRAM, )
CHSTNAM NMETALS PROCRSSING, )

17 nAP, INC, NP NRECHAM CNSMRTICS, )
DARERT CHEMICAL CNMPANY, )

19 DRUBLIN COMPAMY, DORSON CONSTRUNTION )
INC,, DUO PAST CNRPORATINN, DNH-TONR )

19 CORP,, HAROLD PCAY, RECH RONCEWRPRRE )
CO,, RL=-PAC, INC,, FMRNASNGRAPN DIS- )

20 PLAY WPG, CN,, PSS RAY FMAMRLING, INC,,)
RTHTICON, INC,, FELT PROADNCTS MPG, Cn,, )

21 PLINT TMNR CORP,, PFHURWNAS PLECTRIC )
CO., CGPARMASTER DIVISION, RMPRSON )

22 FLECTRIC, THF GILRFRT § RENNETT )
MPG, CO,, CLD LINUID DISPOSAL, )

23 HFURY PRATT COMPAMY, J,M, HURER )
CORPORATION, TYDRITR CHARMICAL CO,, )

24 INTARLIN CYLINDRR SPRVICPR, INC,, )
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JOHANSON & JOUMSAP, T §F 8§ TIM MTLY,
PRONDUCTS, ENAACYT NP, CN,, LAXMS NN
QPRVICPE CNPPNhATTINY, LADTTER
CHRMICAL, LINNID DYMAMICS,

LIANID MARTF, re-anonvAnaATen,

QPRPUP MADTREL, MAINNITE AN PN

PATTIAN, McoWRANTEP CNRRAMTICAL CH,,

NETAL BECLATIMYSIC COAPPARATINMN,
METRA DN TTAN CIRCNHTITN,

ynneemT pPRCOVELL IVC CAPPANY, MOANTOOAMPRY
mAVT [LINPR, MNARTOY THRINVOL INC,,

"R, FRANR, TMNC,, NANMSCH, TNC,,
MATMTONAL CAYM OORPONATINY, MAZ-DAR €0H,,
MUHCLRAR DATA, INC,, PP TNDNSTRIRS, )
I"C., PARLONE CNMDAMY, PYBRCE & STRURNA])
rFUardMICAYL CNARDP,, PINYNFER PAINT PRADNCTS,)
PRPHIFR PATNT CN,, PYLF-NATTIONAL CH,,
Re[, IR, PRFLFCTOR BARARF CNRDP,,
PROAL TIMP, RPRLIAMCE NMNIVERSAL, InNC,,
RICHARTGSNYN APAPHICS, JORM ROSCNH,
POZEMA TMRNGTR TAL WMASTR, &7, CHARTES
MANDEACTHRING, GQCHOLLE COPPNARATION,
SCRAP YATLFRE, SARRYIN WILLTIAMS
COMPANY, S397LD CAATINGS, 1INC,,

SITFE COETROL COMPANY, QRII CORPOANA-
TION, SPPCTIALL CAATINGS CO,,

SOAUTNRNN CALIPORMIA CHUFMICAIL,
SPPCYALTY COATINGS, TINC,.,

SPATNAILS, IVNC,, STAR TRUCRINA, STFPNW
FLRECTRONVNICSR], INC,, JOFR STRANSHICK,
START CAFPMICAL & PLAINT, INC,,

SHMMER £ MACER, SU% CHREMICAL,

SYHTECH WASTP TRRATMENT CPNTER,

TR, C., TRERPACK, InNC,, ALFRFD TENRY,
THIRLR-ENGDANL, INC., TRAOMPSOM
CHEMICALS, TIFFPT CHPMICALS,

TOUNFY DISPOSAYL, TRIDLE 5, FTCHUANTS,
UNIROYAL, INC,, UNMNITSD RRIIM AD-

RFS IVES, IMC,, Y,8., RRVELOPE, U.S.
SCRAP AND DRNIE, Nn,85, QTERL CORP,, URT~-
VYERSAL RPSFEARCH LARORATNRIPS, INC,,
DNIVERSAL TOOL & STAMPING COMPANY,
VANDFR MOALLEN DRISPOSAL, VFLSICOL
CHREMTICAL ComrP,, VICTOR CASEERT

DIVISINON OF DANA CORPORATTINAN,

WARNER FLPCTRIC NRARF & CLUCH CO,,
HARWICK CHEMTICAYL, WASTFR RFSFEARPCH 5§

S P w v P il P gt P Nt P P

b4
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! RECYCLING, ¥YPPAY CORDPAPATINY, and
other unidentifiet nrersons,,

- el e g

Thir:d-Tartv Nefendanen,

i, |

?
REPOCITION OF RICHARD F, "NICE

3

Auqust 3, 1990
1n
11
1?2
11
14
15
14
17
In
19
20

21

tLongoria & foldatine 236 10130 Chicaqgo

e e e e e St et e e e e e —————— e — e ———— e



La41

1
2
3
b
5
@ The continued deporition of RICNAPT
7 R YN mOoTCRe, called for exarination by the
K Nefendanta, pursuant to notice and npursuant
f to the provisions of the Pedoral Rules of
10 Civil Procedure of the United States
11 N{acrict Courts, vertainina to the taking
12 of depoasjtions for the purpose of
13 discovery, taken before Agneld %,
14 roldatine, a Motary Public and Cartified
1% Shorthand Peporter within and for the
14 County of Cook and State of Yllinois, at
17 227 West Monroe Street, on August 3, 1990,
1R commencing at the hour of 9:00 o'clock a.m,
19
2n
21
22
23
24
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APPRARANCF O ¢

Mr, Alan S, Tenenrnbaum and

Mr, Teanard ¥, Gelman

"rial Attorney .
Favironmental Enforcement Rection
Land & "Matural Resources livision
.8, DNopartment of Jusgtice

P, N, Pox 7511

nen Franklin Station

Yashingcon, D, €, 20044

~and-

¥r. Michael %, Rerman

Aggsi{stant Raegional Counsel

Solid Waste & Fmergency Response Branch
.5, Fnvironmental Protection Agency
Reqion V

230 South DNDearborn Stregt

Thicaqgo, Illinois 60604

-and-

Peter %Y, Moore

Asasjatant Ragional Counsel

U.8., Environmental Protection Agency
Peqgion Vv

Nffice of Regional Counsel

230 South Dearborn Street

Chicago, Illinois 60604

appeared on behalf of Plaintiff,
United States of America)
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APPRARANCES (CORTINRD) g

Mr, Yichael P, Mlankshain
“ildman, PFarrold, Allen & DNixon
225 Yepgt Yacker Drive

Chicago, Illinois A0AN6-1229

apnwsared on bshalf of
Penn Central Corporation:

*r, Robert M, Nlian
Sidley & Rustin

Nne Firse National Plaza
Chicaco, Illinois K0603]

appeared on behalf of
Pre Finish Metals, Inc.?

Mr, Joffrey C, Port and

Mg, Carl B, Hi{llemann
Sonnanschein Nath & Rosenthal
One Mercantile Center

Suite 2600

St., Louis, Migsouri 63101

appearted on behalf of
Dagoto, Inc.?}

Mr. Joserh V, Raraganis
Raraganis & White, Ltd,
414 Morth Orleans Street
Chicago, Illinois 60610

appeared on behalf of
American Can Company, Inc,!?
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1
APPRARANCES (COMTINURD) ¢
2
3
4 My, James T, J, RXeatinqg
LLaw Nffices of Tames T, I, Keatinag, P,C,
5 Printera Row
542 South Dearthorn Street
5 Chiceqgo, Illinois 60605
7 arneaced on behalf of
Premier Coatings, Inc,t
1
9
10
: Mr. Fdward Y, Leahy
11 t.eahy, Fisenberqg & Fraenkel, Ltd.
309 Weat Washington SRtreet
12 Chicaqo, Tllinois 60606
11 appgared on behalf of
' Scholle Corp.?
14
15
16
17 Mr, Crajiqg Zimmerman
McDermott, Will & Pnmery
18 227 West Monroe Street
Chicaqo, Illinois 62606-5096
19
appeared on behalf of Standard T
20 Chemical Company)
21
22
23
24
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APPRARANCES (CONTINURD):

Mr, Daniel ¥, Feite

maylore, Miller, Sprowl, VPoffnagle &
Narlettd

33 Yorth Lafalle Straet

Chicago, Tllinois 60602~-2A02

appeared on behalf of Third-
Party Plaintiffs Desoto, et al.
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WITNFESS:

RICHARD B, BOICFE

1946

Direct Fxamination by:

Mr, Karaganis: 1947

Mr, Fort: 2097

Mr. Lustgarten: 2166

Mr. Leahy: 2177

| ] X B I I T S§

Boice Deposition Nos,

54 2037

55 2161
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1947
1 MR, KAPAGANTIS: Le%t the record show that
2 there 18 the resumnption of the daposition of Mr,
3 Richard Roice pursuant to noctice ;nd aqreement.
A RICWARD R, RNICF
5 having been previously dulv sworn,
6 wag examined and testified further as followa:
7 DIRRCT FEXAMINATION
A (CONTINUR®D)
2 - ny Mr, KARAGANIS:
10 0, Mr, Roice, I balieve there was a
11 queation pending yesterday.
12 Mr., Roice, we spoke vesterday of the
13 December 22, 1983 memorandum by Mr., Adamkus,
14 | which had attached to it the Hidco T
15 endangerment aseessment, and there wae also T
16 belioeve a Midco II endangerment assessmont) or,
17 certainly the momor;ndum by Mr, Adamkus had both
18 Midco I and Midco II on 4it, did it noe?
19 A, That's correct.
20 Q. NDkay.
21 Was that endangerment asseasment
22 followed by litigation seaeking to abate the
23 imminent and substantial endangerment that wvas
24 addressed in Mg, Adamkua' memorandum?
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A. I know thore was litigation sometime
during éhat period, but I don't know anything
about {¢t,

MPp, TEMFENNANDM: I have to object to the
extent vou are asking for a legal conclusion as
to vhat the litigation invelved,

MR, XARPAGANIS: Let's turn, if we can, to
the --

MR, TREMENRAUM: I don't know that it has
anything to do with what your question is8 about.

MR, RARAGANIS: Yao, it does. It relates to
the endangerment aesessment and certification
that was in December of 1983,

0. What, {f anything, was done to abate
the endangerment found in Mr, Adamkus’
determination?

MR, TENENRBAUM: I think the nquestion -- Y
can let you answer that question without
objection, to the extent that it asking what
costs are we seaking to recover for -- well, the
costs recovered,

vhat cost are we seeking to recover or,
subject to my objection, that we have already

recovered, Tf you want to answer that, that

Longoris & Goldstine 236 1030 Chicago
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1 will be fine.
2 \ If vou are seeking a determination by
3} this witness aa to whether a particular atep is
4 a step desianed to deal with a particular
S imminent substantial endangerment, then I think
6 you are askino for an expert conclusion ag well
7 as @ legsl opinilon, as well as gatting into the
f! record isaue, perhaps,
9 MR, RARARANIS: Mr, Tenenbaum, in Necember
10 of 1983 an official of the United States
11 Rnvironmental Protaction Agency apparently
12 without any evidence declared the aexistence of
13 an imminent and substantial endangerment.
14 The proceea that ve are about to
15 undertake shows that the Onited States
16 " government then went in front of Judge Moody's
17 predecegsor and presented their claime with
18 respect to an imminent and subsestantial |
19 endangerment, and ultimately reached a cash
20 settlement with the United Stateg and a
21 datermination as to whether or not any action
22 vas needed to be taken to address the
23 endangerment.
24 Thi{s is not an adminjistrative record

Longoria & Goldstine 236 1030 Chicago
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1 matter. This i2 a matter that has been in front
2 of the PFPederal 9District Court and it relates to
3 what costs wvere pajd and what agreement wasn

4 struck to asddress endangerment,

5 MR, TENFMNRANN: I can't agree.

6 0f course, 1 am not aqreeinn or

7 disagreeing with whatever you 4ust sald because
e I don't undarstand what you sajid, Rut, this

9 witness has naid he doesn't know what happened
10 in the 1litigation, So, T don't think -

11 MR, KARAGANIS: That isn't the question,

12 Alan.

13 The question {is what was done to
14 respond or to take action following Mr, Adamkus'
15 determination of endangerment,
16 MR, TENFNBAUM: I am going to have to object
17 to the gueation,
18 You are asking the witness to make a
19 determination as to which of RPA's costs,

20 removal costs, in thie case we are addressing,
21 MR, RARAGANIS: This is not a removal cost.
22 This 18 a coat that was undertaken, and T take
23 it time was involved in {t, dboth in the

24 praparation of the endangerment assessment and

Longoria & Goldstine 236 1030 Chicageo
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1 in the preparation of detarminations as to what
2 vas necessary to abate the endangerment.

3 You will find -

4 MR, TENFEMAIATIM: Ag to cost, he can answer,
5 - but as to any grandiose questions about

6 lJitigarion -~

7 MR, RARACANIS: Tt is not gqrandiose

é questiona, T sm asking a simple quesation, Nr.
9 Tenenbaum,

10 N, Mr, Boice, what was done to abate the
11 endanqgerment that was found by Mr, Adamkus in
12 1983?

13 MR, TPNENBAUIM: That i8 not an appropriate
14 question, because you are asking the witness to
1% form an expert opinion as wall as a legal

16 conclusion as to which of whatever was done was
17 addrenssing an immninent and substantial
18 endangerment,

19 HR, RARAGANIS: Your objection is noted,

20 HR, TENPNBAUM: It also may be gatting into
21 a record fssue,

22 BY MR, RARAGANIS:

23 0. Go ahead, My, Roice.

24 MR, TENENRAUM: T will have to {instruct the

Lonqgoria & Goldastine 236 1030 Chicago
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1 witness that he may ansewer only to the &xtent to
2 describe varioun FPA costs that we may be
3  mseeking to recnver or may have been recoverad
4 Already,
5 MR, RARACGANI®S: As well as actions, we are
6 looking for facte here, We are not looking for
7 oninion or ‘anything else, We are looking for
2 - facts,
9 N, What was done to addrens the
10 endangerment found by Mr, Adamkus in 19837
11 MR, TRMFENRANM: Please limit your answer ¢o
12 whatever may have been undertakeon, for which we
13 are seeking costasa,
14 Again T object to the attempt to
15 inquire and get the witness to render an expert
16 opinion as well as & legal conclusion as to
17 whether a particular cost item waas designed to
18 meet some legal etandard.
19 BY MR, RARAGANIS:
20 Q. Go ahead Mr, Roice,
21 A, As T have already stated in previous
22 testimony, following this endangerment
23 sesessment that thetg was negotiations with
24 reoponsible parties to take actions at the site.
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There was --

Q. ¢c ahead, T am Borry.

A, We prepared a réﬁedial action master
plan, We, I should say, yes, our contractor
prevared a8 work plan for the remedial
inventigation feasibility study,.

0, That was separate than the remedial
action master plan?

A, Yes,

0, Nkay.,

A, And that was approved by the Agency,

And we initiated the remedial
investigation feasibility study at both asites to
determine the extant of contamination remaining
at the site and evaluate any hazards that
remained at the site.

Qo Okay.

Would you pleasme recover from the
trecord the endangerment assessment, which is
dated 12-22-837

A, Sure.

0. That is Mr., Adamkus' certification,

In that same record, {f you would, 1Y

believe it i8a in the same box, also on January

L.ongoria & Goldstine 236 1030 Chicago
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10, 1984 there should bhe a record 1;em with
regard to the first amended complaint by the
United States filed Januvary 10, 1984,

A, tthat {8 the date of the first one?

Do 12-22-8%1, |

A, What is the other one?

0. It is an item first amended complaine
dated Yanuary 10, 1984,

A. Nkay,

Ne. No you have {t?

A, Yeso,

Oa All riqght,

May T have them, please. Thank you.

Would it be an accurate statement, Mr,
Noice, that the December 22, 1983 acetion by Mg,
Adamkus was the prelude to the f£f1iling of an
amended complaint by the United States {n
January of 19847

MR, TENENRAUM: Objection.

This withess wvas not employed by the --
not working on this case at that time, How
would he know?

BY MR, RARAGANIS:

Q. If vyou know,

Longoria & Goldstine 236 1030 Chicago
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A, Well, obhviously it was prepared before
that, That's all T can say.

N. Are you familiar with the process of
using an endangermant assgsessment and finding as
a buaia for reoferral for a Section 106 casge?

MR, TENRMRAUM:; Objection. Calls for a
legal conclusion, nn foundation as to this
witnegrs,

nY MR, FKARAGANIS

0, Co ahead,

A, Since we used it on this case, that's
the extent of my undarstanding is what
experionce I have-had in issuing the unilateral
administrative orders which became effective on
January 29, 1989,

Ne. Was there a -~

A, December 29, 1989,

MR, KARAGANISs Off the record,

(Digcussion had off the record,)
Back on the record,

0. Was an endangerment asscssment similar
to the December 22, 1983 endangerment assesasment
done prior to the December 1989 unilateral

administrative order?
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MR, TENENBAMM: O0Object, seeks discovery on
record issues,

But, subject to my cobjection, you can
try and angwar,

A, H don'g know what you mean by sgimilar,

nY MR, RARAMANIS:

0. Well, vou are familiar with the
endanqgetnent sssessment that was i1ssued Decenmber
22, 19R3,

Was an endangerment assessment to
provide the factual and analytical baais for a
claim of endangerment done prior to the
unilateral administrative order {n December of
'89?

MR, TRMENRAUM:; Same objection.

A, Yea,

The technical evaluation was -- of
course, following the remedial investigation wve
had much more detailed information, And so w;
had that technical evaluation of the extent of
hatard at both sites, like we did on December
22, 1983,

Q. Well, now, was the only additional

basis the technical evaluation and the remedial

tLongoria & Coldstine 236 1030 Chicago
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investigation or was there additioﬁal technical
evaluation?
MR, TERMENNANM: Same objection,
We are taking discovery into the
findinqg of limited subsrantial endangerment now.
MR, KARAGANIS: T am just trying to find out
whether there i8 any additional svidence that {s
supporting the ultimate endangerment, other than
the RI,
MR, TENENTANM; I am going to have to
instruct the witness not to ~--

You want the witness to say whether or .
not the Agency'a finding of imminent substantial
endangerment, what was that based on is what
yvyour question {8?

MR, FARACANIS: No,

What I am asking {s if he can point out
to me in the record, he esaid the PI and the FS
vere a factual bhasis,

Simply, 8o there is not a misleading
statement later on crons examination, J want to
find out if there is anything else, I believe
therte was, I am not trying to play any games.

I am just trying to get it clear for the record,
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MR, TERENBAUM: All right,
Well, subject to my objection, you can
ansver.
A, Thero was an evaluation that was
attached as part of the unflateral
administrative order,

RY MP, YARAGANIS:

Q. aa that the acute risk assesament?
A, That's corract,
Q. Nkay.

So would it be a fair statement that
vou had the RT, the PS5 and the acute riak
m3sessment, in addition to the material that had
been in existence at the time Adamkus gave his
endangerment assessment in ‘8137

A, That's correct,

RY MR, TENENBAUM: Uell, that {ia -~

MR, RARAGANIS: Y am just trying to gat the
information.

MR, TRNRNBRAUM: Again, I object to this as
discovery on a record {saue,

BRY MR, KARACANIS:

Q. Now =-

HR, BLANRSHAIN: Wag theze an answer to your

Lonqoria & Goldsetine . 236 1030 Chicago
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last question, Joe?

MR, RARAGANTS: Ves, No can read it back,

MR, BLAMESRAIM: That's all righe,

BY ¥R, KARACAMIS:

0. Wwith reapect to the first amended
complaint that was filed, what technical relief
was sought to abate the imminent and substantial
endanqgerment found in December of 1983 for the
Midco 1 site?

MR, TRNFNRANMM: Same objections and
instructions as earlier, Please limit your
answer to costs covered,

A, I would have to read the document,

RY MR, ERARAGANIS:

0. All right,.

A, But T don't know how this would have
anything to do with cost recovery.

A, It may be better for a lawyer to
intecpret this,

But, gonerally --

MR, TENENBAUM: Is this a question asking
him to interpret this document?

MR, KARAGANIS: If he needed to review the

document, fine,
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T am trying to find out what work, what
response was demanded by the government after
the December 22, 19193 finding of an imminent and
aubgtantial endangerment. What response wae
demanded by the government of the respondents or
the dafendants in this case to abate the
imminent and subatantial endangerment at Hidco
T,

Ma, TENENRAUM: Yhen you say that, there is
a little bit of a confusion built into your
quegtion, First you say that there was an
imminent substantial endangermont €ound at the
site. Then you say what reecponse was required
to abate the imminent and substantial
endangarment at the sites,

MR, KARAGANIS: Site,

MR, TENFPNRAUM: Or at the site.

MR, RAQAGANIS: T am dealing now with Midco
I only.,

MR, TRENFNRAUUN: Site.,

Now, in that question do you mean to be
focusing just on the particular imminent and
subgtantial endangerment that was referenced in

'8) or any imminent and substantial endangernent
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in general?

MR. KRARANANTS: I am talking about gimply
Mr. Adamkus' nice finding in December of 19831
that the Midco I site may present an {mminent
and substantial endangermont,

Yhat reasponse was demanded by the
government to abate that imminent and
substantial endangqerment, Yea,

MR, TRENFNRAUM: I think that is an
objectionahle question, as 1 have indicated
sarlier,

fut, 1if vou know the answer without
speculating, subject to my objection, try and
answer it,

Again, ve are talking about only the
'83 imminent and substantial endangerment. That
was the question,

A, Okay,

Page 30 of the first amended complaint
by the United States filed with the Horthern
PDistrict Court of Indiana includes a prayer for
relief, it goes to page 32, And {t includes the
following,

*Wherefore, the
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Plainci{ff, Unitad States Qf
America, prays 3s follows:

A, That the court
irsve an injunction
requiring defendants jointly
and aeverally to do the
fcllowing:

l. Cease and
desist and refrain from all
activities relating to
handling, treatment, storage
or diaposal of hasardous and
solid waste and hazardous
substances at the Midco
siteg --"

Qe NOkay.,
A,

® ~= except as
provided herein,

2. Pormulate and
submit to USFPA a plan for
the removal of solid and
hazardous wagstes and

hazardous substances from

1962
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the Midco sites consistent
with all applicable
reqgulstiona and for the
proper disposal of that
solid and havardous waste
and hazardoua substances,
which plan shall meet the
requirements and be gubiect
to the approval of the
NarPA,

3, Fxpeditiously
remove all solid wastes,
hazardous waste and
haz ar dous substances stored
on the surface of the Midco
sites in accordance with the
approved plan,

4., To the extent
not already implemented by
USRPA, forﬁulate and submit
to USPPA plans for the
investigation of the nature
and extent of contamination

of soil and groundwater and

1953
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for the abatem;nt of such
contamination, Such plan
rhall be consisctent with all
applicable requlatjons and
be subject to the approval
of USEPA,

5 Fxpeditiously
implenent all abatament
accivities relating to soil
and groundwater
contamination at the Midco
sites In accordance with the
approved plans,®

And the rest relates to other matters,
not to remedial actions.

Q. Would it be a fair statement that,
again, based on your knowledge of the Superfund
program and the regqulatory structure, that the
elements called for or planned for the
preparation and submission of a plan for removal
and then the expoditious implementation of the
removal of surface wastes, related to the use of
the term removal as that term {5 used in the

CRRCLA program?
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1 MR, TRNENRAUM: O0ff the record for a second.
2 (Discuserion had off the record,)

1 MR, KARACANYS: Let's qo back on the record,
4 N Mr, RNoice, T take it from what you

5 read, you read it literallys but, let’'s gee {f

8 {t can do it from a layman's standpoint,

7 The relief that was reguested by the

8 gover nment to deal with the December 22 finding
9 of an imminent and substantial endangerment was,
10 one, that the defendantas should desist and
11 refrain from dealing with hazardous vastas at
12 the Midco sites, is that right, that was number
13 onev?

14 MR, TENPNRAUM: UWalt a second now.
15 You can read this2 as well ag anyone can
16 read this,

17 MR, RARAGANIS: Y am asking --
10 MR, TENENRAUM: T don't see why he needs to
19 interpret a legal document.

20 MR, KARAGANIS: Y am not talking about a

21 legal document., T am talking about a fact

22 witness with respect ~-

23 Mr. Tenenbaum, I realize lawyers like
24 to have there tentacles in everything, But, the
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1 fact is that there was a declaration by a

2 non~-lawyer of an imminent and substantial

3 endangerment, Somethina very serious existed at

4 the lMidco T site,

S T take it there were demands made to

6 abate that andangerment, presumably, And T am

7 trying to find sut what thoae demands were, Not

8 from a legal basis, from & technical basis.

9 Hhat were the demands of the government
19 to abate the endanqgarment in 1904, right after
11 the December '83 finding,

12 MR, TPNENRAUM: But bujlt into that question
13 is a lega)l determination as to -- as well as an

14 expert opinion, as to which particulars of these
‘15 correspond to the 1983 findings that you

18 referred to,

17 MR, KARAGANIS: Tt is a factual question,

193 HR, TRHENRAUM: Why is {t a factual

19 question?

20 MR, RARAGANIS: Yhat do you need to do to

21 abate the andangerment, Do we need a lawyer for
22 ' everything?

23 MR, TENERNNAUMs: Doesn’'t that require

24 expertisa?
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HR, KARAGAMIS: No,

MR, TRNRNRANM: ®hy doesn't take require ~-

MR, RARAGANIS: DPoes dealing with hazardous
wvastes require an expert? Do you nead to be =a
rocket scientist to work that out? 1 think most
3ix~-year olds can fiqure out when ~-

MR, TENEMNRAUM: Some expert questions are
sasier than othora, but thevy are still expert
cquegtions.

MR, KARARANIS: To prepare a vlan and
inplement the plan for removal of surface
hazardous wastes, does that require a rocket
scientist to fiqure that out?

MR, TENFENBANM: Yhether it is easy for an
expert to render an opinion or difficult for an
expert to --

MR, KARAGANIS: I think Yudge Moody and the
judge who originally had this case would bhe able
to figure that out., That makes common asense.

MR, TENFNBRAUM: You are still seeking to
take testimonv on an issue that requirea an
axpert opinion,

MR, KARAGANIS: Your objection is noted,

a, Are those five elementas a fair
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statement of what wae being dnmandeﬁ of the
defendanta?

A, I think the document speaks for {tself,

N. Let's deal with the quention of was
there any demand at the time that there ba an
immediate restriceion of access to the site?

MR, TFYRMMANE: Any demand in ‘847 He
wasn't there.,

MR, FRARAGANIS: Yes,

C. Rased on your information and knowlodge
of the hiatery of this case, was there any
demand made by the government in 1984 that the
defendants restrict access to the Mideco T site?

M®w, TENENRAUMs; If you know, you may ansver,
If you know,

A, All I know &8 it {8 not in this prayer
for telief, 1t &3 not specifically stated.,

BY MR, KARAGANIS:

Q. Is there a demand anywhere to your

-lnovlodgo in the documente, either in or out of

the adniniestrative indices that are in Boice
Deposition Fxhibit No. 3, a demand at any time
by the government following the December 1983

endangerment declaration that the defendante
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restrict access either by a fence or any other
means to the Midco I site?

MR, TRENFMNRAI'M: Object, It asks the witness
to ansver based on seven years' worth of
documents, Tt i35 not a falr question,

BY MR, FARANAMIS:

0. rfo ahead,

A, Wwhat {a the demand?

0. A request. Anything, a note, & phone
call, Anything saying please put up a fance in
response to the December 'R} endangerment
assessment,

KR, TENENRAUOM: Didn't wve al;eady have some
testimony on that yesterday?

HR, KARAGANIS: No, not on thie one.

A, I don't know about the response to the
'83 andangerment asssssment,

All T know is I am not awvare of any
request of that nature,

Q. All right.

Now, was there any request or demand of
any kind that the defendants provide alternative
vater supply to any neighboring residente fron

the Midco I gite?
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14 A, No, Recausge there was no ~- we didn't
2 detect any contaminatjion at nearhy residences

k) that we thought were attributable to the sites,
4 0, All right,

5 %0 at the time those sites were not {n
6 any imnediste danger of contaminationjy is that

7 correct?

8 MR, TRNENBADM: T am going to have the

9 instruct the wizness not to answer that

10 question, That's an imminent subatantial

11 endangerment question, directly a record ifssue.
12 MR, KARAMANIS: M"r, Tenenbaum, he answered a
13 related quesation yesgterday,

14 . MR, TENENBANN: T object to it,
15 What was the related question that he
16 anowered?

17 MR, RARAGANIS: The related guestion that he
19 ansvered yesterday wae that he haven't found any
19 evidence to this date of contamination at the

20 ne{ghboring wells around Midco 1I.

21 A, That i3 wvhat I said today.

22 BY MR, RARAGAMNIS:

23 0. All right,

24 MR, TENRNBAUM: I am still going to object

Longoria & Goldstine 236 1030 Chicago



10
1]
12
13
14
1S
16
17
18
19
20
21
22
23

24

1971

to {t, and any further questioning on {t,

You have may have snuck through some
answver that T didn't object to.

MR, %AR#GANIS: They are highly relevant,
Yr, Tenanbaumn,

MR, TENENRANM: They are record issues, You
aro not entitlad to take discovery on record
isgsuesn,

RY MR, RARACAMINS:

Ne Mr., Roice =-

MR, TENENRANM: I move to strike all answers
and questions on record fsasues,

MR, KARAGANIS: That's & global motion, 1
take 1t.

Q. Mr, Rojice, vas there ever a demand or a
ragquest that fhey put in something in addition
to the cover?

You indficated in your testimony
vesterday that a cover had bean put on the Midco
I site in 1982,

Was there a demand by the gqovernment
that some additional cover be put on to address
the endangerment found in 19837

MR, TENENRAUM: I am going to reitarate nmy
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previous objections and also add to the
objection that I am not gsure what the questioner
meana by demand or reauest.

Mp, RARARANIS: Do you understand the words
demand or rertuent?

MR, TRMNEMNTJAUM: T am not sure whether or not
vour question subsumes -~ whether or not dJdemands
or requests, how specific they have to be.

MR, KARAMCANIS:s Communication of any kind,
Mr, Tenenbaum, requesting or demanding that the
defendantrs in this case do anvthing other than
the cover that was already on the site to ahate
the andangerment found ¢n 1983,

MR, TRNENRANDM: Same objection,

A. If you put it that way, T think {t is
obvious from the amended complaint that we are,
Recausa, for one thing, you are supposed to
submit a plan for the removal of the solid and
hazagdous vaste from the Midco site,

80 it doesn't specifically state you
have ¢to put a feoence around the site, Bug,
wvhenever you are doing a removal action, {f
there vasn't =~

I think there vas already a fence
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around both nites, at least around Qhe Midco Il
eite,

0, My questions have been only relataed to
the Midco I site, Mr, Relice.

A, NDkay.

Hn, TENEMRAUM: Lat him answer,

A, Naturally if you are doing a removal
action, you will put a fence around the site to
restrict access. That would be part of the
plan.

Also it says that they will
expaditiocusly implament all abatement actions,
activities relating to soi]l] and gqroundwater
contamination at the Mi{dco sites in accordance
with the approved plan,

And that plan, which would be basically
the result of your remedial investigation
feasibility study, could incluvde a requirement
to ingstall a fence around the site.

BY MR, RARAGANIS:

q. I am simply asking, ¥r, Bolice, that as
a result of the '83 action, was there a specific
request for fencing the atte?

You sald previously there wasn't,.

Longoria & Goldatine 236 1030 Chicago




1n

1l

13
14
15
16
17
18
19
20
21
22
23

24

1974

MR, TENFEMNRANINM; He just claziftgd his
answer,

MR, RARACANTS: I understand,

Q. nut, vyou sald previously there wasn't s
specific requaest; is that right?

A, That's correct.

Q. vag there a specific request on a
short~-term basis at all of any kind to install
something more than the cover that was on the
site?

MP, TEHNRMRAUM: Same continuing objaction,

A, No, There wasn't a specific request to
that effect,

RY MR, KARAGANIS:

0o Now, again, ju;t for laymen, {f there
i3 an immediate health problem out at any site,
ien't it normally the practice that elther FPA
or people that RPA thinks are responsible will
be asked to do something immediately?

MR, TENRNRAUM: I will have to object t?
that as seeking discover on a record issue,
Unlessa you can tell me now it relates to a
non-record issue, I am going to have to inatruct

him not to anawver,
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1 MR, KRARANAMIS: Tt relates amuné other

2 things to the coet. We took care of the

3 emerqenciesn, Mr. Tenenbaum, with a $5 million

4 pavnent to the qgovernment. You are trying to

5 double --

& MR, TFEMENRATIM: I don't know you gsay you

7 hbave taken care of, f{t wan an emergancy. nRut I
] don't see why vou think you took care of all

9 emergencies.

10 MR, RARAGANIS: Mr, Tenenbaum, in 1983 we
11 made a $5 million paymenet., Certainly ve took

12 care of the emergencies that existed as of 1985,
13 MR, TRNFENBAUM: How do you know that?

14 MR, RARAGANIS: nRecause you didn't ask us to
15 do any more,
16 MR, TRNFNRAUM: How do you know that?

17 A, Ye did,

18 We required you to do the RIPFS and then
19 to implement the actiona following the RIFS that
20 were salected in the record of decision.

21 BY MR, KARAGANIS:

22 Q. Mr. Roice, I am just trying to find out
23 as emergaency health protection measures ==

24 MR, TENENBAUM: I am going to have to object
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to the emergency phranse as8 being very vaque and
embiquous,

MR, KARAGANIE: Your objection is noted,

e Ag to omergancy health protection
matters, was anything demanded of the defendants
to abate any emeraency health protection
situation or health risk situation as a result

of the Necember '83 endangerment plan?

A, At Midco I you mean?
Ne. Yen,
A, Mo,

The only request wasg to =-- or the
negotiation wvas to conduct a remedial
inveastigation feasibility study of the remaining
contamination in the subasurface soils and the
groundwater,

0. All right,

A, And- to address thosa,

Q. So I am correct, then, thatlnothtng was
demanded of an emergency nature in ierma of
action to abate an emergency threat --

MR, TENENBAUM: Same objectien,

BY MR, KARAGANIS:

Q. -= at Midco I?
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1 A, Not ag far as any time-critical action,
2 Q, 80 my statement {a correct?

1 A, Yes,

4 . Mow, your PFxhibjit C-1 ends at 1984,

5 You indicated that vou had undertaken a remedial
6 fnveatigation -~ you, the Aqgency, had undertaken
7 a remedial investigation at Midco I?

8 A, At what time?

9 0. In 1934,
10 A, No, we hada't,
11 Q. When did you undertake the remedial

12 investiqgation?

13 A, As I stated before, vwe prepared or our
14 contractor prepared a work plan to conduct the
15 remedial investigation and the feasibility study
16 at both Midce I and Midco II, T believe {t was
17 submitted or finalized in Pebruary of 1985, And
18 we initiated work on the remedial investigation
19 feasibil ity study,

20 Then we discontinued {t when the

21 responsible group of responsible parties agreed
22 to implement the remedial investigation

23 feasibility study, in accordance with our

24 approvead work plan,
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So, our contractor discontinued work on
it. And the contractor working for the
responpsible parties initiated work on the RI/FS
in a round May 1985, with oversight by USRPA,

0. Wwhat work 4id your contractor -- who
wag your contractor?

A, CH=2-M-Hjill,

N And what work wvas done by CH-2-M=H{117?

A, On the remedial investigation
feaeibility study?

0. Yes,

A, Okay.

They prepared the remedial action

maater plan,

n, s that the one we discussed before?
A, Yen.
Q. Okay.

A They prepared the work plan, They
conducted or contracted physical work te be
conducted at Mideco T,

Q. Okay.

A, And they initiated some procurement
activities regarding mnonitoring well

installation, which they had to discontinue,
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And they closed out thelir conttact.- And also
there vere nroject management comrts included §n
those activitiaes,

0, And between the NDecember 1983

endangerment asscssment and the time that the

_detendanta undertook the remedial investigation,

was there any further endanqgerment analysis done
by FPA or ite contractora?

Ao Retwaen the 1983 and the ==

. Yes.

A, -~ the risk assessments conducted by
the --

¢ Yen.

A, For the remedial {nvestigation
feasibility study? -

De Yes.

A, At Midco I?

Q. Yes,

A, Not that I am aware of,

0. Thias agreement by the defendants to do
the RI and PS, was that incorporated into a
formal documeant, a formal agreement?

A, Yés. It 48 in tho partial consgent

decree,
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Q. Ia that in the recora?

A, Yesn.

118 Weuld you find {t, please.

A, Dkay,

D, The agreement to do the RI/PS was in
June of 1985; {8 that riqhe?

A, ! believe there wae some type of an
undecstanding before that and {t was =-- {t mighe
have baen finalized around Tune 1985, I am not
sure exactly,

0, “hen did the informal agreement go into
effect?

A, I know -

MR, TRNENRAUM: Objection to the extent {t
calls for a lagsl conclusion,

A, 1 knov Ceosciences called me in April,
So there must have been some type of agreement
by then,

BY MR, RARAGANIS:

Q. At the time were you involved in the
negotiation of the technical elements of the
1985 partial consent decree?

A, There waasn't very much negotiation,

The participants agreed to implement the
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remedial actions in accordance with the
approved -~ NUSEPA'g approved work plan,

Q. At the time the government entered into
the nmartial consgsent decree with reapect to Midco
1, did the government demand that the defendants
take any action to abate any emergency or
immediate health threats at or around the "idco
T site?

MR, TENRMRANM; Same objection,

A, You mean in the 1985 partial consent
decroe?

BY MR, RARACANIS:

De Yes., Fither in the document {tself or
verbal demandsa, written demands outside of the
doecument,

Did the government say look, we have
got these immediate health threats here, ve want
you to address them?

A, Okay.

Yell, I know they were negotiating for
actions at Midco II, And eventually we had to
do those ourselves., That included removal of
drums and containerized wastes on the surface,

/s

and excavation of the s)udge ptt'and fil ter bed,
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N. Rich:, T will get into Hidc; It. T anm
asking about Mideco T,

In 1985 as to the Mideco I site, did tha
gevernment demand that the defendants -- 1985,
N{d the governmant demand that the defendants
take any emergency or immediate action to abate
any emerqgency or immediate health threat at or
around the Midco I site?

"R, TENFPNNAUM: Same objection,

A, No. There was no -- that type of
action vae not raquired in the partial conaent
decree.

nY MR, RARAGAMIR®:

0, Or anywhare else by the government?
A, That's correct,
N, Now, when i3 the next time in which --

T am stopping with the chronology here at C-~I on
your interrogatories that you filed in 1985,
which I might note for the record that you have
- contlﬁuinq duty to supplement under the
Pederal Rules of Civil Procedure,
That is for your counsel, not for you,
MR, TENPNRAUM: As do the defendants.

Whatever the rules raequire, anyway.
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RY HR, RARAGANIS:

Q. When next was the subject of
endangerment taigod or addressed in any way at
Midco 1?

MR, TRNPRMRBAUM: Same objection,

A, That would have been during the
completion of the remedial investigation,

BY MR, RARAGAMTIS:

Q. All riqht,

Now, how does a remedial investigation
address endangerment?

MR, TFNENRAUM: T am afraid that we are now
into a record {ssue again.

HR, RARAGANIS: T am not asking about this
case or anything else,

T am asking about how under the CERCLA
program, This has nothing to do with any record
{esue or this record or anything else,

How does thias question of endangerment
come up doing an RYI undet the National
Contingency Plan?

MR, TRNENRAUM: How is that relevant to a
hon-record fasue?

MR, RARAGANIS: Tt is relevant to wvhat
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coets, whether the costs were conaistont with
the NCP,

You are seeking costs here for tha work
that was done, I am trying to find out how
endangerment costs come into the NCP at this
atage of the precess, the RI proceas,

MR, TEMENAATNIM: I don't know that you ﬁnve
cetablished that there are costs.

MR, RARAGANIS: T guarantee if you qgo
through it, you are seeking =--

! am sure that work was done on
endangerment, was there not?

MR, TEMENRANIM: Yf that is his question, why
don't you tell him what work was done on
endanqerment,

MR, FARACANIS: That isn't my question.

The first question is a foundation
question., How does endangerment come into the
RI process under the National Contingency Plan?

MR, TENENRAUM: The foundation question is
to sca if there are any cosats first,

MR, KARAGANIS: Are you instructing the
witness not to answer the question T have juat

phrased?
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MR, TEMNENRANM: Y am going to {nstruct the
witness to limiet his answer to costs recovery
isaues,

‘ We have pending before the court a
motion %or protective order on discovery on the
record insue of the finding of limited and
subhntantial endangerment.

MR, RARAGANIS: Mr, Tanenbaum, T am entitled
to find out a3 a defense on the issue of costs
vhether the coests are consistent, among other
things, with the NCP,

The first question I have got to ask is
whether costs dealing with endangasrment fit into
che MNCP at the RI stage. That's vhat I am
asking him,

In other words, does FPA --

MR, TRNENRAUM: That question wouldn't arise
if there weren't any coets, would it?

MR, RARAGANIS: Sure, it would.,

MR, TENRNRANHs How, {f there were no cost?

MR, EKARAGANIS: Recause if RPA didn't do {ts
duty and didn't conduct an andangerment
assassment, which I assume thay did, but had

they not conducted an endangerment assessment,
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they would have violated their duty and their
conclusions would have heen in violation of the
NCP, You have got to follow the rules, HMr.
Tene nbaum,

MR, TENFRNRAUM; I am sure the Agency does
follow the rules.

I am juat qoing to object and vou can
try and angswer, Rut, please try and limit your
anawer to costs,

nY MR, KARAGANIS:
D, Go ahead,
A, - Okay,

well, the first step in a remedial
investigation, and all this is esvailable in
quidance documents that are available from
USEPA, and also in the Rational Contingency Plan
to some dJegree, is to evaluate the site,
determine the axtent of contamination.

The next step would be taking the data
from the site, evaluating the hazards to human
health and the environment due to those -- bhased
on that data.

Q. All right,

And {8 there an endangerment assesssment
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that raelates to any immediate health threats,
short-term health threats done as part cf the
NCP process?

MR, TRENEWRANIM; Objection,

The PRI here as far as Y know was done

by you all, wasn't {t?

MR, RKARANANIS: Mo, it {a done under EPA
supaervision, Mr. Tenenbaum,

MR, TENFNBANM: Do you want to ask about hie
supervision?

MR, RARAGANIS:! No.,

I am asking whether or not he, the

Agency, requires that an endangerment
assesament, whether or not there are any
ifmmediate health threats, be done as part of the
RTI, whather they do it or wvhether they havae the
PRP's do 1it,.

MR, TENEBNBAUM: Same objection.

BY MR, KARAGANIS:

Q. Go ahead,

MR, TENENBAUM: Also vague and ambiguous,

A, The endangerment assessemant should
address all types of risks, both acute risks,

short-torm rieks, long-term risks, potential
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risks, current risks,

BY MR, RARAGANIS:

0. Then as part of the RT process, or as
part of the process under the Mcﬁ. i8 there a
peparate heolth asnaessment done by the ATSDR?

MR, TENFUYNANM: Same objection,

A, Yes, They also c¢onduct a health

asasasssment.

RY MR, RARAGANMIS:!

0, Now, do health profeasionala -~ by
health professionals T mean people trajined
spacifically 4in toxicoloqgy or public health ==
are they the ones who do the work for the ATSDR?

MR, TENENRADM: TIf you Kknow,

A, As far ae I know, yes. They are
medical doctors, even to the extent of being
medical doctors, yves,.

BY MR, KARAGANIS:

Q. Now, when FPA supervises & private
geoup of defendante or private group of
respongible parties who are doing an
endanqgerment assessment, does FPA use medical or
public health personnel to supervise the conduct

of the health endangerment assessment?
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A. Medical or public health?

Q. Professtonals, vyes,

A. T think in general we use people who
are experienced in evaluating riske to the
public health or the environment.

N Who at FPA supervised from a publié
health standpoint, someone experienced in public
health risks and endanqgerment -- who at EPA
supervinsed the conduct of the endancerment
assngssment for the Midco 1 site done by the
defandants?

A, éell. T d44d to some dagree. And also
personnel from Weston and PRC,

ﬂ{ Would you show me the endangerment
ansessment that was done for the Midco 1 site
that you supervised along with Weston and PRC?

MR, RPATING: Are we in the '85 one?

MR, KARACANTS: We are in the one that wvas
done by agreement subsequant to '35, VYes,

A, Okay.

That was conducted pursuant to the 'RS
degree?

Q. Yes.

A, On Midco I, cight?

Longoria & Galdatine 236 1030 Chicago




19
11
12
13
14
18
16
17
18
19

20

22
23

24

Q. Yes.,
A, The encdangoerment itpelf is in section
6, It {8 bhacked up by {nformation in the rest

of the reporct.

0, The endanasrment assessmaent 18 section

6 of wvhat document?

A, There i8 also information {n Appendix

0. Rut the endangerment asgsessment {s in

the remedial {nvestigation reporty is that

righet?
A, Yes.
QO Okﬂy.

And the endangerment assegsment 18 a
documeént that 1 take it you and Weston and PRC
approved?

MR, TENFANRAUM: Compound,

BY MR, RARAGANIS:!:

Q. Go ahead.

A, OSSP PA approved {t,

Q. Now, if something is found that
represents a short-term or immediate health
hazard or health risk in the endangerment

assessment, is there a mechanisre under CFERCLA

14999
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1 for taking immediare or short-term action?

p. MR, TRNENRANM: O0Objection, calle for a legal
k] concluesion, sceks discovery on record imsues,

4 Pleate l1imiet your answer to cost

5 issues,

6 "Y MR, RARACANIS:

7 0, o ahead, Rich.

8 A, Yes. There i a mechanisgm {n CERRCLA to
o address that,

10 Q. What {8 that?
11 A, There 48 an emergency response branch
12 to conduct removal actions, which could {include
13 fencing the aite.

14 0, And that could include fencing the
15 slte.

16 It could include adding to the cover

17 that's already on the sitey it could include

18 providing altecnative water supply, could {t
19 not?
20 A, That's correct.

21 HR, TPNFRNBAUM: Same objections,

22 RY MR, KARAGANIS:

23 0. And that is the person, that emergency
24 respongse branch has the person who i{s the 0SC or
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on scena coordinatory ie that righg?

A, That's correct,

Q. Who is the current on scenae
coordinator?

A, *¥ell, thera {8 no action being taken so
there 18 no on acene coordinator.,

N, Is there anvy NSC assianed to this site?

A, To Midco 1?

Q. Yes,

A, At thias time, NWo,.

n, Okay,

Did the endangerment assessmant that ia
contained in the RY for Midco I i1dentify any
immediate or emergency public health threats
that nesded reaponse?

MR, TENFNSADM: Row is this relevant to a
non-record {ssue?

HR, KARAGANIE: It {8 relevant to vhether
the coets you are seeking now are different than
the coets ve have already paid,

MR, TENRNRAUM:; T don't recall that at
all -=- I don't follow that at all.

¥“hat does this -~ the cost you have

already paid, T don't follow that at all. The
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cost you have already paid, what does that have
to do this with?

MR, KARACANTIS: At the aettlemﬁnt we paid 85
million,

MR, TPYENRANM: wWhat dogc it have to do with
the RT/PS?

T have already told you, your problemn,
vou seem to confuse spending money to address
on¢ hazard,which dJdoesn't mean that you have
addressed every hazard,

MR, RARACANIS: ®8ut I am thinking that you
are duplicating =-

én. TENRMRAUM: 1Tt doesn't mean that new
problems do not occur,

MR, KRARAGANIS: If there are new problems,
that {8 fine., I am trying to find out vhether
there i@ anything different other than what we
already paid for,

MR, TENRNRAUM: You didn't ask that,

MR, EARAGANIS:s Yes, we did, We paid to
address immediate health threats at Midco I,

I am trying to find out whether any new
immediate health threats have developad,

MR, TENEMBAUM: If you want to ask the

Lonqoria & Goldatine 236 1030 Chicago




1n
11
12
13
14
15
146
17
19
19
20
21
22
23

24

witness whether or not you arae being ssked to
pay for something you have already pald for, he
can answer that, nut, you are not asking that,

MR, RARASAMNIS: Alan, let me ask my
questions with respect to cost here. It is my
daposition, it isn't yours,

Y don't have to ask questions in the
way you want me to ask them,

MR, TENFENRAUM: 1 think we have to balance
the need to protect the record issues with the
need for discovery on non-record {ssues.

MR, RARAARANIS: Rold {t.

T am not making any severe statements

1964

here as to what has been done, Rut, 1 am trying

to find out vhen and if a public heslth
emerqency ever developed here. After we paid ¢
million to address public health emergencies,
And I am having some troubles, Alan,

MR, rannknaun. We have a disagroement as
you kaow on the etandard,

MR, KARAGANIS: If you want to stipulate
there 18 no publfic health emergency at thia
time, fine.

MR, TENPENBAUM; NoO, I am not here to

5
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1 stipulate to that.

2 MR. RARAGANIS: You have a client, T have a
3 cliont that you are seeking 525,N000 s day ¢n

4 penalties from for failing to address an abate

) what was held ¢o be an iominent and substantial
6 sndangermaont.

7 If there is something new, let's find

a | out about (<,

9 Right now T am trying to find out
10 whether at any time these people ware asked to
11 address immediate health threats. I found that
12 they didn't, they weren't --

13 MR, TENENBAOM: This is just an
14 fnvestigation,
18 MR, RARAGANIS: If he saw something in here,
16 I am asgsuming he did his duty and immediately

17 demanded action, 1If he didn't see anything in
18 there ~--

19 MR, TERFNRAUM; Yf he immediately demandaed
20 . action, then you would have =~

21 MR, FARACANIS: We would have done it, if

22 there was a public health threat there, Alan.

23 MR, TPNENRAUUM: You want to take discovery
24 to see if he asked them to do eomething, Then
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1 4f they did {t, that would mean that they have

2 already done it, 30 they can't -=- they don't

3 have to pay for it again?

4 MR, RAPACANIO: It relategs to vDastc payments
5 and it relates to sufficient causa.

& It relates to whether or not =-- |{f

7 vyou're coming in and saying oh, we have

A discovered sonething now based on all the

? evidence that we have had here, we didn't ask

10 for it earlier, there may be sufficient cause to
11 refuse to do {t,
12 And it also ~-

13 MR, TENENRAUM: The fact that there was a

14 b&sts under the statute arguably you are saying
15 to do something in 1987, and -~

16 MR, KARAGANIS: %Wait a minute,

17 MR, TRNENRANM; And if the Agency didn't do
15 it until 1989, and there's still an imminent and
19 . substantial endangerment {in '89, that,

20 therefore, they can't require you to do it any
21 more?

22 | MR, KARAGANIS: My suggestion is it wae

23 already paid for, the imminant substantial

24 — endangerment hera,
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MR, TRNENRAUM: ®hat is the payﬁent?

MR, RARAGANIS: Five million bucks,

MR, TENFR'IRADM; That ig2 not what you are
asking about, The 5 million buckse was pnatid
bkefora the "I was done,

MR, RARAGAMIS: TIf there was anythina ~-

MR, TERNFNNANM: T don't even know if S
million igs the riqght number, by the way,

MR, RARACANYIS: T bhelieve it {8 several
mililion dollara,

MR, REATING: 5e

MR, RARAGANTIS: Tf the RT discoverad
anything new, Alan, those costs wouldn't have

been covered, But, {f the RI didn’'rc discover

1997

anything new, those cosats are already covered by

the previous paynent,
MR, TENENRAUM: I just told you that the
fact == if you want to ask him whether ~--

MR, KARAGANIS: We are chewing up a lot of
tranascript with a lot of unnecessary arqgqunent,
MR, TENFENRAUM:; The question is flawed.

MR, KARAGANIS: It {8 not flawed.
0. Mr, Roice, yesterday we talked about

the ATSDR report of June 1987, do you recall
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that?
A, Yesn,
Q. And when was the R endangerment

assasensment for Midco T completed, Decasmber '9%7,
is that right?

A. That's right. That {ia the final
version,

n, You went throuach very patiently with ne
on the ATSDR reguest as to items that ought to
be addressed to protect the public health,

A, Yes,

0, Were there any different ftems found (n
the endangerment assessment that were needed to
protect the public health from any immediate or
amergency health threat?

MR, TENENRAUM; Same objection, Vague and
ambiquous.

A, Yos.

RY MR, KARAGANIS:!

Q. All right,

Wwhat was different from the standpoint
of immediate or emergency hgalth threats that
wag found in the December '8B7 endangerment

assessmnent that had not been found either in the
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June '87 ATEDP report or the Dacem&?r -= T am
sorry -- November 84 CH-2-M=H remedial action
master nlan?

MR, TPMNRNRAUM; Same objection,

A. You were only referring to immediate or
ame¢ yency ?

Y MR, KARAGAMIS:

0, Tmmediate or emergency health threats,
that's correct,

A, 1 thought you were talking about any
imminent and substantial endangerment.

As far as immediate threat, as far asn
compared to the ATSDR report, T would say no.

0. Was theta any demand at the conclusion
of the endangerment aesessment, demand resquest
or communication of any kind that the defendantsa
fence the boundaries, the entire boundaries of
the Midco I site?

A.— No, there waan't,

Q. Was there any demand at the conclusion
of the endangarmaent assessment that the
defendante add to the cover that was already
existing on the Midco I aite?

A, No, there waan't,
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Q. Y take {t the purpose of c#e cover, the
oriainal cover that was put on there, was {n
part to vestricet access, was it not?

A, I would cnly be presuming, I'm not sure
why it was put on. T presume it would be to
regtrict access,

MR, TRMEMNRAUM: That is calling for him to
spaeculate,

MR, KARAGAMIS: Yes, he knows., Ve works in
this area., VYes,

MR, TEHEMRADM: Walt a second.,

MR, KARACANIS: Mg, Tenenbaunm -

MR, TENENRAUM: He said he didn't know,

MR, KEATIMNG: An educsted gquess,

MR, RARACANISs Mr., Tenenbaum, again Y don't
want to esound, but any person who has worked
with waste sites for more than six months knows
that one of the purpose# of the cover {8 to
restrict access.

Now, if you want to denigrate hias okill
and experisence by sBaying he doean't know, that
is up to you, But, I am assuming that he has a
consjiderable amount of experience,

Ne Rich, isn't one of the purposes of the
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1 cover to restrict access?

2 | A, As T Baid hefore, to separate people

3 who would be on the site from the waste and also
4 to hopefully reduce infiltration throuqh the

5 wastea and addictional contamination of the

6 droundwater,

7 0. So as of December of '87 at the RT,

9 thare was no demand or request by EPA at that

9 time that sdditional restriction of access be
10 done?

11 A, No, there wasn'e,
12 Ne An alternative water supply, there was
13 no domand in Dacember of 1987 to provide an
14 alternative water supply?
15 MR, TENENBAUM: Same objection,

16 A, No, there wasn't,

17 RY MR, FARAGANIS:
18 Q. Okay.
19 By demand, I meant request or

20 communication of any kind,

21 A, No.

22 Q. So my statement is correct, there was
23 no such communjication?

24 A, That's correct,
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Qe Were there any, if vyou recall from the
RAMP, the remedial acrion nlaster plan, thece
vas talk as to one of the elemants being a
posting of siqns. Nnce you fenced the ecastern
side, vou would pest stans, Were there siaqns
rosted?

A, ! don't remember, I don't remember
seeing any signsa.

N, Hag there ever a demand by the
Agency =-- I know there was no demand or request
or comnunicetion for & fenco on the eastern
side, Was thore a demand or request that algﬁa
be posted?

MR, TRNFNRAUM: Same objection,

A, No, there wasn't,

RY MR, RARAGAWIS: .

Q. Now, {8 there a secticn of the
endangerment assaegsment that deals with acute
hazards?

R, No, I don't think they addressed acute
hazards,

0. D14 you ask them to address acute
hazards?

MR, TENENARAUM:; Agked and answered,
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BY MR, KARAGAMIS:

0, Go ahead,

MR, TPNFNNANM: The question {=s whether
there I8 a apecific section?

MR, KARAGANIS: T am asking whether ~- vou
said he was supervising the endanasrment
sagensment,

MR, TENPNRAUM: He already answered with
respect %o that earlier., Now vou are asking
whether there i8 a particular section.

MR, RARACANIS: Ro,

I an asking him with respect to the
supervision of the endangerment assessment,
whether or not Mr, Boice or the FPA asked the
defendants to address acute endangerment,

MR, TENENRAUM: I have it right down in my
notes, He already answered that,

MR, KARAGANIS: No, he didn'te,

MR, TENFNRAUM: I have it right here.

MR, EKARAGANIS: He said earlier that under
the rules you are supposed to address acute
risk,

MR, TRENFMBAMMMy; Oh, this is a different

question from that,
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MR, KARAGAMIS: This i6 a different
question,

T then askoad him {s acute crisk
addressed in the endanqerment assessment, and he
just told me it §an'ce,

Iasn'r that right?

MR, TFNRNRAUM; Wo, he didn't, He said
there wasn't a specific section,

Maybe we have to have the witness
review {t, if you are going to ask him detailed
questions like that,

RY MR, KARAGANIS:

Q. Is there a section or portion or
paraqgraph, whatever, that addresses acute cisk
in the endangerment assessgment?

A, 0 the best of my recollection, {t
doesn't address acute risks,

1+ Okay.

Now, my follow-up question was did
either you or the anybody else at the RPA
request, demand or communicate with the
defendants asking that an acute risk assessment
be done?

MR, TRNENRAUM: To his knowledge,
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MR, KARACANIS: To his knowledqe,
MR, TEMONDANM: In 19877

MR, RARACANTR: At any time.

MR, TRNENBAUM; At any time.

A, Yen,

I remember I -~ one of my comments was
to conduct a scenario where a person would go on
the site and have a one-time exposure type of
scenario.

nY MR, FARAGANIS:

Q. Nid you memorialize that in any
mamorandum or any communication?

A, T believe it 18 in one of our comments,
ves,

D, One of your comments on what?

A, Comments on the remedial investigation.

0. All righe,

Where is8 that in the record?

A, T wvould have te look through the
documents and find it,

Q. Please do.

MR, TENPNRAUM: Is that going to take a
while?

A, It might take a while,
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MR, TENFRNOANIM: Can we take a b;eak if it is
going to take a while?

MR, EKARAGCANIS: Refare vou do., YWe will find
ie.

0, nut, did you approve the remedial
investigqation without the acute endangerment
assanémenc?

A, Yo,

Ve felt that we had enough information
on the risks to justify remedial actions at the
gite, It fncluded an evaluation of chronic
risks, that is, lifetime or very long risks, and
subchronic risks, which are short-term, shorter
term expoasures but aomeyhat longer than a
one-time, what I wouldn't consider an acute
eXDpoaure,

Q. And before you get into the document,
414 you say that before thin project can go
forvard, we need an acute riask amssessment?

A, That was one of the comments, I would
have to see the comment letter to see exactly
how it was phrased.

Q. Did you demand that action be taken to

addresas acute rigsks?
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MR, TENFMRANM: Objection,

A, I think T already annwered that
question, |

nY MR, KARAGANIS

N, No. Y am talking about specific
action.

“"ag there was there an acute risk in
your mind that nceded addresaing, physical
action?

MR, TENENBAUM: You shifted,

You are asking him about whether he
asked them to investigate it., Now you are
asking him whether or not -- then you asked him,
and T think you presumed that they didn't
investigate {t,

Wow you are asking him whether even
thouagh they didn't investigate it --

MR, RARAGANIR: T will bring it together.
Q. Did they investigate the acute riak?
MR, TENENBAOM: If you know,

A, Investigate i8s the wrong wvord.,

We did take plenty of samples. Rut, in
the remedial investigation itself, I don't think

the acute risk scenario was evaluated,
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8Y MR, KARAGANTIQ:

0. This £ in 1987, did you {investigate =--

MR, ERATINA: I think yvou ought %to get that
on the racord, I have been trving to follow,
Me didn't answer in 1987, Tt should be clear {in
it was in 1987,

RY MR, RARACANIS:

0. Tn 1987, you have indicated that the RI
did not eddress acute risks,

Did RPA take separate action to

evaluate acute riske in 19877

A, No, we didn'c,

0. Did you take separate action to
evaluate acute risk in 19882

A, No, we didn't,

Oo When was the first time you took action
to analyze acute risk?

A, That would have been in 1989, when we
prepared the unilateral administrative order.

Q. When specifically did you first address
acute riak?

A, Address {8 the wrong word., We really,
of course -~

MR, TENRENRBRANUM: Same continuing objection,
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A, In ~he removal action we addresnsed
immediate hazards.

BY MR, RARAGANIS:

N, Yes, You took care of them, didn't
vau?

MR, TENFMNNAUM: Objection,

RY H“Pp, KAQAGANIS;

. The removal &ction took care of the
immediate hazacrds, did they not?

A, Yen.,

0. All tight,

A, Then as far as acute risks, acute
meaning an éxpoauro gcenario {in vhich there i8 a
one-time axposure, 80 the risk -~ 1t is a risk
that would happen {f that one-time exposure
scenario occurred,

0. All right,

A, And that haprened in 1989,

Q. When in 19897

A. It would be in probably during October
1989, |

Na When specifically during October of
1989 did you firet undertake to do an assescment

of acute risk?
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A, I don't know exactly, 7Y g;eaﬁ it would
have been ~- when we decided to do that?

. Yesn.

HR, TENFMRANUM: Hold it a second, wvait a
seconi,

A, It would have been September, October.

MR, TRMEWMRADM: Probably thin i8 aetting
into the Agency's processes here. 7T have to
stop thia line of quastioning.

MR, KRARAGANIS: No, you don'ct have to stop
anything, “r, Tenenbaum,

MR, TENENRANM: You are esking --

MR, RARAGANIS: T am asking spacifically
vhere in this record or any other documant did
you first address acute risk.

MR, TENENRAUM, NoO,

A. We didn't say address acute risk.
That's the wrong vord,

BY MR, RARAGANIS:

Q. Where 19 a piece of paper, Mr, Boice?

A. You mean evaluate acute risk?

0, Yes,

A. An acute risk scenario. 0nNkay.

Q. wWhen, where in the record?
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MR, TENFRMRAUM: T will object ;o thia whole
l1ine of quesntioning as vagque and ambiguous,

AaY MR, RARAGANIS:

0, So ahead, Mr. S%Soice.

Where in the record, Roice Deposition
Pxhibit No. 3, the indices, is there any
{ndication of when acute risk was first
addregned?

MR, TFNEMRAIIM: Sare objection,

A, As you know, there is an attachment to
the unilateral administrative orders which
evaluates an acute risk scenario, that was
prepared by PRC,

VY MR, RARAGANIS:

0. Yes.

MR. TENRNNAOM: What wvas the quesation?

nY MR, RARAGANIS:?

Q. My question is when was that
undertaken, when was the acute risk scenarijo
sssessment, whatever fancy words we wvant to use,

when was it undertaken?

A, The aevaluation?
Ne You.
A, I already answered that question,
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1 \ Q. You eaid October of 1929, T8 that

2 correct?

3 A, That'e correct,

4 Q, Okay.

g The document that you referred me to,

6 appaendix 3 to the unilateral administrative

7 order, says Vovember of 1989,

é A, Yes,

9 Q. Is there any other paper in the record
10 that reflects an aasessment of acute risk other
11 than this November 2, 1989 document?

12 MR, TENENBANM: Objection.

13 Calls for a leqal conclusion, sechks

14 axpaert opinion, seeks discovery on racord

15 issues, Vague an ambiguous,

16 RY MR, KARAGAMIS:

17 Q. 'Go ahead,

18 A, Ia your question was there a separate
19 risk assessment done in October?

20 Q. I am simply asking, other than a

21 | November 2, 1989 letter, which (s a letter to
22 you, i3 there other documentation that reflects
23 a work plan, a contract, a discussion, an

24 outline of what issue should be addressed, other
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things that relate to an acute risk evaluation?
A, You mean --
MR, TENENPAUM: Same objecticn,
). Including draft documents?

RY MR, FARAGANTIS:

0, Yes,

A, Docunents, calculations,

N, Documents, calculations, memoranda, et
cetera.

A, That's the only final document
prepared,

0. I didn't ask you that queation,

T asked you whaether or not there were

drafts, memoranda, calculations, et cetera?

A, 0f course there were.

Q. Are they included in the documents that
are indexed in Boice Daposition Rxhibit Wo, 3?

A. No.

Qe Do you have them in your files?

A, I might have some,

MR, TENENRAUM: I object. The question is
compound,

MR, RARAGAXNIS: Do you have them in your

files is a compound question?
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MR, TRENFNRANM: This whole llnehof
questioning about drafte, and you are mixing up
drafts and calculationsa, compound,

AY MR, KARAGANIS:

n.,  Mr. Roice, are there written matsrials
relating to the Novembher 2, 1992 letter that is
appendix 3 to the unilateral administrative
order for the Midco ! sfte, which written
materials are not indexed or included in the
indicas to the adminietrative racords centained
in Roice Deposition Exhibit 3?

MR. TENRMRAUN: Objection,

Seeks to take discover into compilation
of the record., How i® this relevant to a
non-record iassue?

MR, RARAGANI§| This {8 relevant, Mr,
Tenenbaum == T don't know why you are taking
this approach, You have allowed guestions as teo
what i8 {n and what i8 not in the asadministrative
record,

1 am trying to find out {f there are
materials that have been deliberately withheld
from this adminjstrative record, We are

entitled to find out about such mataerials,
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MR, TERNENPANY: I have objected to every
question asking about the contents and
compilation of the administrative reocord other
than the certification of,

MR, RARAGANIS: Mr, Tenenbaum, {f your
client haeg withheld documents from the
adminictrative record, for which you have not
claimed privilege, that relate to factual
matterse that are in the administrative record,
they should have been included in the
administrative record,

You repeatedly say just tell me about
the documents you think are miseing, I anm
trvying to find out what documents are missing,
You are not allowing nme to find out about wvhat
documents are miasing,

MR, TFENRNBAUM: You have asked about drafts.
18 ¢t your position that every draft belongs {n
the record?

KR, RARANANIS: I said written materials i@
my question, Mr, Tenenbaum,

MR, TENFNBAUM: You previously asked about
drafts,

MR, FKARAGANIS: Yes and I got ansvers to
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1 thosa questionsg, T am asking now ahout written
2 materials,
3 MR, TRMRRNRANM: That micht include drafts,
4 MR, RARAGAMIS)Y It might, It also might
S include other things,
6 HR, TRNENRAUM; T am going to object to the
7 line of questioning,
9 In the interest of expediting this, I
9 will allow him to answer if you will break down
10 vour question, separate out drafte on other
11 materials,
12 If you are not going to separate it
13 out, I am going to strenuously object to that,
14 MR, RARAGAMIS: Your objection is noted,
15 MR, TENEMAADM: Please answer the question
16 separately for drafts and other materials, It
17 {8 not a fair question otherwise,
19 HR, RKARAGANIS: You can't instruct the
19 witneas how to anaswer a gquestion, Hr,
20 Tenenbaum, that i8 a violation of the canons of
21 ethics as vell as the --
22 MR, T®NENRAUM: I don't see why you are
23 trying to create an unclear record,
24 MR, KARAGANTS: Here, are you instructing
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] this witness not to anawer that question?

2 MR, TRNEMRATIM: Wo,

3 MR, KAPAGANIS: Then he has qot to answer

4 1t

5 MR, TENFPMRANM: Why don't you ask the

f question {in a way ==~

7 MR, KARAGANYIS: Racavee T am asking the

] questions here, Mr, Tenenbaum, not you,

Q MR, TENFENRANIM: Objection.
10 MR, RARAGANIS: Your objection is noted,
11 0, Pleage anawer the question, please,

12 A, Pirst Y would like to emphasize that [
13 think that final document, the vovamber 2 letter
14 stands by itself,

15 Any calculations are either included {n
16 there or there 1o references to how the

17 calculations were conducted,
18 Any factors or numbers used are either
19 included in the document or there is a raference
20 regarding vhere those factors came from, So it
21 is a stand~alone document,
22 Ags far as any documents that vere
23 prepared for any of those documents, drafts are
24 not {n the administrative record. There wore
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poesibly -~ poasibly thers are some calculacion
sheets or something that would not be in the
administrative record,

D, All right.

Are there any memoranda, wrcitten
communications, memoranda or other written
communications between you and PRC that are not
in the adminietrative racord?

MR, TERENRADM: Same objection,

A, I would have to check my file,

nY MR, KARAGANIS:

0. Mr, Reice, are there any memoranda of
telephone conversations? Records of telephone
conversatjiongs batween you and representatives of
PRC with regard to this?

A, That's what @ wvas referring to,

[ I8 T asked vou, my first question was as
to vritten memoranda involving written
comnunication, Any written comnunications of
any kind between you and PRC,

A, Other than drafts?

0. Cover letters, memoranda, transmittal
letters, contract negotiations, instructions.

Any weitten material.,
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A. To the best of nmy recollec‘ton, I
didn't prepare any written materials on {t,
Aut, Y could check and sea if there are any,

e T didn'¢t ask vyou whether you prepared
any.,

7 asked you whether anv were prepared
by the Agencv or received by the Agency?

A, Te the best of my recollection, no, but
I would have to check the files,

Ne All right,

Are vou familiar with Greek mythology?

A, Is ¢that relevant?

2
.

Yes, it is,

Do you understand the myth of how

Athena rose full born from the head of Teua?
Are you saying this document was

created for the first time on November 2, 1989

without any previous written material?

Ao T don't know what you mean by written
matertial,
Q. I mean comnmunications of any kind

batween you and PRC,
A, There were obviousaly communications,

but I don't know whether there were any written
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communications,

0. When did you firat contact PRC {n any
vay?

A, Reysr 2ing?

0, With regard to an evaluation of acute
riak,

MR, TRNENRANM: Objection,

A, Tt would have been efther Septembar or
Nctober probably,

AY MP, RKARAGANIS:

Do You earlier said October.

Let's get the dates precise. Was {t

Septembsr or October?

A, That is why T said either September or
October.

0. Which was 1t?

A, 1 don't know,

Q. Do you keep & time record?

A, You mean time sheete. Yes,

Q. All righe,

Did you Kkeep a time sheet as to when

you first contacted PRC with regard to an acute
health hazard evaluation?

MR, TENFENRAUM: Objection,
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A I might have that record aome place,
but I don't know, Tt wouldn't be on a
tiresheet, No,
Ny MR, RARAGAMIS:
O All righe,
here rlo you keep that record, if {t ie
not kept on a time sheet?
Do you keep a diary?
A, Yen,
0. Would that diary reflect actions you
took with reaspect to Midco?
A, It tells generally what T was doing
during the day.
0, All right,
Would that include ftems as to what vou
did with respect to Midco?
A, Yes,
Q. Was that diary included in the {ndex to
adainistrative records with respect to -~
MR, TRNENBAUM: Objection.
BY MR, KARAGA#IS:
Qe -« with respect to Noice Neposition
Fxhibit 37

MR, TENRMRAUOM: Objection,
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1 A, N0f course not,

2 RY MR, FARACANTS:

3 0. Would you brirng the docuﬁ?dte with vou
4 at the lunch break ==

5 A, What documents?

6 0. The documents that reflact when vou

7 first contactnd PRC with respect to an acute

3 endangerment asgsessment,

9 MR, TRENPNBAUM: Tt don't see how that is
10 relevant to a non~record {ssue,

11 MR, RARAGANIZR: It is highly relevant.

12 A, What difference does it make whether =--
13 MR, TENENRAI'M: There {8 no question,

14 MR, RARAGANIS: If PRC was contacted in
15 October of 1989 for the first time, there is=s

16 either evidence of gross negligence by FPA with
17 raespect to protaction of the public health: or,
19 alternatively, evidenco that the alleged health
19 hasard vas manufactured,
20 ' Rither people have been --
21 MR, TENENBAUM: That doesn't follow at all.
22 That is8 ridiculous,
. 213 MR, RARAGANIS: 1It is?
24 Then why have wa been eitting for nine
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veare on so-culled acute health hezards that
haven't been addresaed? Fither that, or you
manufactured 3 haalth hazard, There ig8 nothina
new here, Mr. Tenenbaum,

Y am just going to stay this for the
record once, just for the record once. You tell
me 80 that ny client can address thias,

What is the emergency or ifmmediate
health hazard that needs to be addressed at the
Midco T Bite? And I will immediately go back to
my client, I have bean trving to find this out
for months, and ask that immediate action beo
taken,

MR, TRNFNRAUM: Ag you know, the statute
does not use the word emergency, And wa will
have ample opportunity to brief the issue of
inminent substantial endangerment.

MR, RARAGANIS: Let'a stop dancing around,
I am going to ask the judge to read this, I
don't want briefa or anything else,

I vant the government to tell me what
public health threat exists that must be abated
on an immediate or imminent or emergency basis?

Recause ! will go to my client this
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afternoon and ask that immediate and emergency
action be taken, And {f yvou won't tell me that,
vyou can't accuse me of refuuing to abate an
imminent and subatantial endangerment.

MR, TRENRNRATM: The decisional documents in
this case as well as the full administrative
record amply document the imminent and
substantial endangecrnent at these sites,

MR, RARANANIS: &Ko, Mr, Tenenbhaum ==

HP, TRUENDAUM: Your client has refused --

MR, KARAGANTIS: With all due respect ~-

MR, TRENRNAAUM: =- to take measures to
address that,

MR, RARAGANIS: You are refusing to identify
what emergency action needs to be taken?
Recause I am ready to do {t,

MR, TENRENBAUM: T told you that, we are not
hero --

MR, KARAGANIS: As an officer of the court,
! am ready to recommend to my client --

MR, TENENRANM: Your client has refused to
do that =~-

MR, KARAGANIS: That {8 not true, Mr,

Tanenbaum,
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MR, TEMNFENRANM: == to take car; of this,

MR, RARAZAWTIZ: If you tell me what needs to
be done out there tomorrow, I will qo to my
client this afcernoon,

And I take it from your cilence, from
vyour failure to tell me what needs to be done
out there tomortow ===

Mr, Poice, I heard you whispar in your
counseal's ear. You asked him to do fencing,

Q. 1s fencing what needs to be immediately
done?

MR, TENENRAUM: Just a second,

MR, KARAGANIS: Let's get it on the record.,
Recause ! want to show this transcript to Judqge
Moo dy.

I vant to know what needs to be

.{immediately done,

KR, TENENBADM: We are not qoing to play
games at the deposition and debate the statutory
provisions of CERCLA here.

Tf you want to take discovery {into
factual natters that are not record {ssues,

let's proceed,
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BY MR, RARANAMIS:

Q. Mr, Noice, as a result of the
endangerment assesgments that have been done,
including the acute endangerment assessnent by
PRC == 1 am gorrvy,

Are there anv other endangernment
assescmente other than the one that was in the
RY for Mideo T and then the PRC endangerment
assessment that relate to imminent and
subatantial endangerment?

MR, TENENRAUM: Any?

MR, KARAGANIS: Any documents that relate to
imm{i nent aubhtantisl endangerment other than the
endangerment assessment in the RI and the PRC
endangarment agsessment,

MR, TENENBAUM: That ia discover into a
record iassue,

MR, KARAGANIS: T just want to find out
about the existence of the documents,

MR, TENRNRAUM: You are trying to take
discovery into a record jissue.

MR, KARAGANIS: 1If there aren't any such
documents, I need to know,

1f there are such documents, I don't
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direct examjination,

MR, TRNRNRAT™; %e have allowed this,
aubiect to my obijections, this line of
questionina, not for purposes of imminent and
substanttal cendangerment diacovery.

MR, RARAGANIS: T understand that.

MR, TPENFNRAUM: You cannot use this for that
purpose, How will he be sand bagged on cost
f{ssues?

MR, RARACANIS: I am trying to find out with
respect to the costs that he is charging on
imminent substantial endangerment, whether the
Agency has expended dime one in the preparation
or supervision of any other document relating to
imminent substantial endangerment,

MR, TENFENBAUN: The way you asked your
guestion, it is8 just so unfair, Because in the
context of costs, you are aasking him to say
gcathezr than asking him what is this cost for and
what s that cost for, which I quess we are
going to have next week,

You are asking him to say of all the

cogts you are seeking, all the documents that
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exiat, which are those that reclate Eo imminent
pubstantial endangerment, That'a recerd
discovery, that's record issuesn,

MR, FARANANIS: T Yust said any ==

R, TFNFMRAUDM: That is diascovery into a
tecord issue,

MR, RARACANIS: Are you instructing the
witness not to answer?

¥R, TRNENAAUM: This i8 not as to cost,

MR, KARACANIS: It is as to costs,

MR, TENPENRAUM: You are including the word
costs in and saying =--

MR, RARAGANIS: Mr, Tenenbaum, are you
instructing the witness not to answer?

MR, TPNENRAUM: T am going to have to
fnstruct the witness not ¢to anewer, yves., Your
question {8 ~-

BY MR, KARAGAWNIS:

Q Mr. Roice, 1f your counsel allowed you
to angswer whether or not RPA has expended any
costs in producing any other endangerment
documents or supervising the production of any
endangerment documents, wvould you be able to

answaer that question?
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MR, TENEMRAUM: That - ie not quite the same
question that vou asked,

A, Yes,

MR, TRMFENRNAUNM: I note for the record that
is a different aquastion,

RY ¥R, XARACANIS:

C. Mg, Boice, in the five years vou have
been on this case, have you ever asked any of
the defendanta, you or anybody elsa you know of
at RPA, to add additional cover to the exiating
cover on the Midco I site?

A, I already ansveraed that question,

0. Would you answer it, plezse?

A, Ho, we haven't,

14 )8 Okavy.

Rave you ever asked them in the five
years you have beaen on this case to provide
additional water supply?

A You mean an altarnate water supply to

residents?
0. Yes.
A, Neo,.

MR, TENENBAUM: Same objection,
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RY MR, ERARACAMIS:

Q. Mg, Boice, as vou will recall, bqth the
remodisal action master plan as vell a3 prior
renoval action documents and the ATSDR health
assessmant of 1987 sddress immediate public
health risks, and also suqggested that should
such risks develop, there be certain procedures
undertaken, some immediate procedures to protect
the public health,

- No you recall that?

MR, TENRNDAUM: 0Objection.

A, I think your description is inaccurate.

AY MP, RARAGANIS:

0. Is inaccurate?

A, Yeo,

Q. flow sa?

A, Well, why don't you break it down, And
ve can answer each question,

Q. I am now dealing with both the ATSDR
and the so-called RAMP documents,

A. Which we already discussed in length
vesterday,

Q. Right,.

\

And when we discussed them, they both
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said that if an irmediate public health threat
oxinted, you do things like fencing, you would
address the cover, you put some more cover on
and you provide an alternative water supply,
isn't that right?

A, Mo, it didn't say cthat,

N, Jv didn'e?

A, No.

A, You better get it out and look again,

n. The RAMP didn't talk about restricting
access?

A, I didn't say that,

I said it didn't state what you stated

it did previously. The previously statement,

Q. Did the RAMP pay that you would
teatrict access?

MR, TEPNRNRAUM: If what?

MR, KRARACANIS: Tf there was an immediate
health threat,

A, I don't think it used those words, no,

Q. Immediate health thraat?

A, why don't we get out the document and
read {v aqain,

0. Get out the document and read {t again,
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A, Juat like Vestatdaf.

MR, TRNENBANOM: This has been asked and
answered already,

A, T have got %to take 3 break.,

MR, TENENBAUM: Okay,

(Whereupon a short recess was had.)

RY MR, RARAGANTS:

Q. with regard to the RAMP, tha potential
initial remedial measures, if there was =2
potential for direct contact by the general
public, the remedial initial remedial measures

were apecifieds isn't that riqht?

2032

A. Those are specified, yes, measures that

could be taken to reduce contact, direct contact

by the general public,
0, Okay.
Now, similarly, in the ATSDR report,

ﬁhoy made recommendations that would reduce or

affect the health threat, isn't that right, such

as rastriceing accenn?

A, They reconmended, yes, that it would be

appropriate to restrict access to the cast

portion -- t¢0 the portion of the site east of
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1 BRlaine Streeat, which the PRP's had apparently

2 done domo typs of visk evaluation themrelves and
3 had decided to inntall 3 fence alona the wast

A side, which enclosed the west aside of the ajte

5 in a fence but left the esast side ¢f tha site

s open to the public,

7 o, So both the ATSDR report and the RAMP

3 done by the RPA'g contractor identified specific
9 actions that would be taken to address imnmediate
10 or emerqgency oublic health threats, itsn't that
11 right?
12 MR. TEMNENBAUM: Nbjection.,
13 A, T am not sure, they didn't use the
14 words ilmmediate or emergency,
15 BY MR, KARAGANIS:
16 Q. They used the word imminent, didn't
17 they?
18 A, Yens, the word imminent is used,
19 Q. Al)l riqght,
29 Now, but they did identify specific
21 actions, didn't they?
22 A, That could be taken, yes, or would be
23 appropriate.
24 Q. All tiéht.
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1 With regspect to the November 1989 acute
2 endangerment asssesBrment, vere there specific

3 actions fdentified by the coatractor that were

4 necesgary to reducae or abate the acute

5 endangerméent ?

6 MR, TENFERAUM: Nbjection, seeks discovery

? on 3 record issue, Instruct the witness not to
a angwer.,

9 MR, RARACANIS: You {instruct the witness not
19 to anawver?
11 ¥R, TENENRANY: Is it relevant to a
12 non-record iasue?
13 MR, RARAGANIS: Yes, WYhat coasts you are
14 seeking,

15 If the measures that were identified
16 ware costs that we have already paid and already
17 done, if those are the meagures necessary to
18 abate the emergency or immediate hecalth threat,
19 then we are not paying for them twice.
29 MR, TEHNENRAUM: I will &allow the witness to
21 ansver whether or not any of the contalsought
22 are for costs that were already paid,
23 MR, RARAGANIS: My question is whether the
24 contractor identified actions to be taken to
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1 abate or reduce any acute endangerment found,
2 If he did 8o and they have already been
3 undertaken, then we are qett;nq~h1t double,
A MR, TEMENRAOM: I don't follow that at all,
5 Rgcause, A, you have not ==
6 There are two foundation predicates to
7 . that question, neither of which vyou have
A establ tshed.
9 And, that ias, A, that they recommended
10 something that was undertaken and for which
11 costs are being soughty and, B, that you have
12 already done the things which they recommended
13 be unde;taknn for which coste are sought,
14 MR, RARAGANIS: If they didn't recommend
15 anything, it ends the line of inquiry.
168 HR, TFRNPNBAUM: Rut you are agking &
17 quastion that is a core record iasue, rather
18 thin tie 4t into coste {n the fashion that we
19 | have just discussed.
20 You are asking --
21 HR, KARAGANIS: It is tied in,
22 MR, TENENBAUM: I don't see {t.
23 MR, TENFNBAUM: I have to instruct him not
24 to anever. I don't see how he can ansver.
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RY MR, KARATANIS:

0. Mr, Roice, if your counsel allowed ycu
to answer that rJuestion, would vyou be capabla of
ansvering it?

A. “hat was the question?

D Whether your contractor provided any
recommended actions that were necessary to

reduce or eliminate or abate anv acute health

threat.
A, Yes, Y ceculd answer that question,
2. Mr, Boice, in your conduct or

aupervision of the remedial ¢{nvestigation and
feasibility study for the Midco I site, and the
ultimate preparation of the document that is
callad the RND, or record of decision, did you
follow the technical requirements of 40 Code of
FPederal Regulations Part 300?

MR, TENPNRBAUM: Objection., Calls for a
1egal conclusion, seeks discovery into record
issues., But, you may ansver if you Kknow the
answer,

A. Ag far a®» ! know, 1 414, ves,
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(The document above-referred to

was marked Roice Neprosition

Fxhibie Mo, B4 for jidentification,)

nY MR, KARACTANIS:

O Nirectina your attention to what has
been marked as Fxhibit 54, it is a Federal
Pegister publication dated November 20, 198§,
entitled 40 CPR Part 300, Natfonal 041 and
Razagdous Subatances Pollution Coentingency Plan,
Pinal Rule.

Mr. Roice, 18 Raolice Deposition Fxhibit
No. 54 the National Contingency Plan or
regulation you followed?

MR, TENFNRAUM: Objection., Calls for a
legal conclusion,

A, Well, thig ia published after the
actione were started, which wvere around as 1
statod before April 1985,

And then this was -~ I think it wvas
superseded before the remedial investigation
feasibility study was finished, Lo, I quess
during the period of time when it was in effect,

it would have been the applicable regulation,
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BY MR, RARPAGANIS:

0, All riaqht,

And the action or work that veu want
American Can to perform under the unilateral
administrative order fer ¥Midco I ia2 the work
that is laid cut in the record of decisiony i
that carrect?

MR, TEMENRAUM: T am sorcy, that is an
objecticnable quesation,

Do you want him to interpret the
adninisctrative order?

RY MR, FKARAGANIS:

Q. T am simply saying the work that you
are requiring American Can te perform is the
work that {8 laid out in the record of decisiong
13 that right?

MR, TRENRNRADM: Wait a second now, This is
geing to which issue, non-record issve?

MR, KARAGANIS: This is going to whether or
not American Can has rofused ~- {in your wvorda
they have refussd to comply without sufficient
cause for which you are seeking penalties of
$25,000 a day. |

MR, TPNENRAUM: Well, how is it going to
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that?

MR, RARACAMIR: T am trying to find out if
that {3 what the remedy vou want us to do is, is
the one that (s {(n the ROD,

MR, TRMNNRAUM: You want to take discovery
into -~

MR, CARACANIS: T Junt want a simple anawer,
thie is what vou are supposed to do, it is {in
the ROD,

MR, TENFMBAUM: The administrative order
speaks for itself,

MR, KARAGANISs:s Are you inatructing the
witness not to answer?

MR, TENFENRAUM: I haven't made a
determination yet, I can't figqure out what it
{is you are trying to ~-- what issue you are
trying to find out,

MR, EKARANANIS: I am trying to find out what
you want ve to do,

R, TEMENBAUM: Doesn't the order say what
we wa;t you to do?

MR, RARAGANIS: T am trying to find out, If
you are instructing the witness not to ansver,

you qo make your draw,
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MR, TENPMNANM: Let me think about thia, It
{8 a stranqe question, '

Y gquess you are asking for him to qgive
a leqgal {nterpretation of the administrative
ocrder, That calla for a leqal conclusion,

MR, RARANAMTIS: TYa that your obiection?

HR, TENREMRADM: WYWouldn't you agree that's
correce?

MR, KARACANIS: No, I am asking him to
technically tell me s0 that I can tell my cliont
what i8 it that the Agency wants my client to
do,

MR, TRENENBAUM: You can read {t a® wvell as
the witness.

MR, EKARAGANIS: Your editorial commenta are
noted.

I would like the question answered,

MR, TENEFMBRANM: It seems to clearly call for
a8 legal conclusion.

If you think you are well enough versed
in the lav to answer, you can try and ansver,
subject to my objection., I have put my
objection on the record.

A, That's really not correct, the record
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1 of decision document, ., The selected remedial

2 action by USFPA and {ts reasons for selecting

3 that action., I think the unflatceoral

4 | mdministrative order ia the document that

5 directe the defendants regarding what they

6 should be doing,

7 And that is also made clear in the

8 second amended complaint., I gueas that's

9 another. The second amended complaint would

10 also contain information on what we want the

11 defendants to do,

12 Righe?

13 MR, TENENBANM; That {as why I objected,
14 It {e a legal queation and you are not
15 a lawyer., It is a waste of time, That is why T
16 objected, I am not saying you are right or

17 wrong, but you are not a lawyer,

19 BY MR, RARAGANIS:!

19 Q. Mr. Boice, i3 it vour contention that
20 American Can Company should perform actions as
21 directaed by you where those actions violate the
22 requirements of 40 CPR Part 3007?

23 MR, TENENRAUM;: Same objection.

24 A. I don't think American Can should take
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any actions diracted by me pernonafly.

RY MR, KARANAMIS:

0. Is it vour contention that American Can
should take actlons directod by the Agency wvhere
those actions violate the requirements of 40 CFR
Pare 3007

MR, TEMENRAUM: Same objection, |

A. If they did, T quess I would say no.

nY MR, RARAGANIS:

0. You guess you would say no,

hat do you mean, that thevy should or
shouldn't perform such actions Af those actions
viclated 40 CPR Part 3007

MR, TENFNRAUM: Same objeccion,

A. I quess I'm not an attorney. You
should know that better than me.

But, I presume if the Agency directs
gomeone to do something that is not in
accordance with the law, the requirements, then
they probably should not obey those.

0, Obey the requirements or obey the
Agency?

A, Obey the Agency,

0. Let's turn to the R, the P8, Wtth
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1 gtespect to the Midco I gite, you testified {n
2 earlier examination -~
3 A, I gquess T should note that some thinas
4 like cost racovery are not {ncluded in the
5 uational Continqgency Plan, which are in
] sccordanco with the law, of course, but wouldn't
7 be in the National Contingency Plan,
n n. Your enswer 1a noted, Let me ask an
a additional question,
10 Is it your contention, Mr, Boice, that
11 American Can should perform actiona directed by
12 | the Fnvironmental Protection Adency, where saild
13 actions violate the requirements of the CWRCLA
14 law, the CFPRCLA statute?
15 MR, TENENNAUOM:; Objection, calls for a leqgal
15 conclugion,
17 A, Would you repeat the guestion?
18 (The question was read,)
19 A, No,
20 I think our contention is that you
21 should ohay the =~ comply with the unilateral
22 administrative order, which {s entircely
23 consistent as far as we know with applicable
24 law,
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BY MR, KARATANIS:

0. If the unilateral adminintrative order
and/or the record of decision remedial action
violated the CPPCLA statute, {8 1t your
contention that we should, navertheless, perform
the actions that have been ordered?

MR, TRNEXNRANMM: Objection, seeks legal
conclusgions, Thie witness is no£ a lawyeor,

nY MR, KARAGANIS:

Te Go ahead,

MR, TRNRNBAUM: Just a second,

¥ill you produce an American Can
witness to answer those questions?

In fact, I had a notice, 30 (b) §
deposition of American Can, I don't know if it
was quite on this subject, but certainly was on
an overlapping one. You didn't produce a
witness for me.

Are you now qoing to produce a witness
for me on this subject?

MR, KARAGANIS: As you 80 cCalmly told me,
Mr. Tenenbaum, if you want to pursue any
deficiencies in ny discovery responsesa, you are

free to do so, T am asking thia vitness a
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1] queation, T believe, . .
2 MR, TRNRMAAUM: You can't have vour cake and
3 eat {t, too,.

4 MR, KARAGANTIS: Are you inatructing the

5 witness not to answer?

6 MR, TRNENRAMM: Why don't we take a break

7 and YT will consider that.

1 MR, RARAGANIS: Alan, please don't discuss

9 this with the witness while there is a question
10 rending,

11 (Whereupon a short recese was had,)
12 There i8 a2 question pending,
11 HR, TENFNRAUMs T have conferred with my
14 office on that, and you are seeking to ask legal
15 quentions of a non-lawyer.

16 T am going to inastruct the witness not
17 to answer these legal questions, “e can test {t
18 out at the same time that wa test out American
19 Can's failure produce witnesses.
20 | MR, KARAGANIS: We have not --
21 MR, TERNENBAUM: You did., VYou are right that
22 is a mslightly different issue that they failed
21 to produce a witness on, or may involve some
24 other things,
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1 MR, RARANANYIS: We did not produce witnesses
2 for you, and vou took a stipulation in their
3 stead with respvects to nuestions of fact,
4 MR, TEMPMNRAUM: Noct with respect to what
] congtitutes compliance with the order and with
5 taspect to whether you have complied with the
7 order, and are willing to comply with the order,
L You have refused to produce witnesses,
9 You took the position that was completely legal
10 and you refused to even produce a witness,
11 I am qoing to instruct the witness not
12 to answer, We can both test out our peesitions
13 in court, and you can't have your cako'and cat
14 i, too.
15 I take it American Can has not changed
15 its position on the production of a witness on
17 that?
19 MR, KARAGANIS: %e told vyou that what you
19 vore seeking to inquire about was privileged
20 material and it was non-factual,
21 And if you want to know whether
.22 American Can ~- and I will stipulate on the
23 cecord that it 18 American Can's position that
24 1f what EPA has ordered violates federal
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statutes or requlations, American é;n should not
violate the 1law,

And T will enter {ntc a stipulation to
that effact immecdiately., %ould you care to so
stipulate, “r. Tenenbaum?

MR, TENENRAUM T have too many requests for
stipulations and other things in thts case to
begin to =--

MR, RARAGANTS: Are you suggesting we should
violate the law?

MR, TRNENRAOM: { am not sugqgesting
anything, I am sayinag we are here to take the
deposition of the witness,

MR, RARACANIS: Are you suggesting we should
be penalized for refusing to violate the law?

MR, TRNEHBANM: T am suggesting that yau
should comply with the orders which we believe
are fully consistent with the -- as T say, vwe
believe these orders are fully consistent with
the law,

MR, RARAGANISt If thev are illeqgal, Mr,
Tenenbaum,

MR, TFENEN3ANDM: TIf you disagree, you can

test it ocut in court,
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And T point cut, furthermo;e. that you
have the option of coaplyino with the orders and
seeking reimbureerent, if you belisve they are
not in accordance with the law under 106 (b) (2)
or gsomething, whatever the statute say9d. 1
reslly don't know the rule off the top of my
head,

nY MR, RKARACANTS:

0, Mr, Noice, with respect to Midco I,
would {t he a falr statement that an end product
of the remedial {nvestigation, the establishment
of any remedial investigation, is the
establishment of cleanup action levels?

MR, TEN®MBANUM: Same objection as earlier,

A, Well, it would either be towards the
end of the remedial investicgation or in the
feasibility study, but the final decision {is
made in the record of decision,

BY MR, KARAGANIS:

Q. Those cleanup action levels are the
levels that are determined by the Agency as
neceansrary to protect public health?

MR, TFENENRAUM: Objection. Seaeks discovery

into the record of decision, Instruct the

Longoria & Goldstine 236 1030 Chicago




10

11

12

13

14

15

16

17

13

20

21

23

24

2040

witness not to answvear,

MR, ERARAZANIS: Y am not asking as to the
record of cecision, T aw asking cleanup levels
under the CRRPCLA procGram.

MR, TEMENRANM: That 18 asking for «-
nhviously, something that's part of the CFRRCLA
program 18 relevant, not relevant, hut ies may he
part of the dacision-making process &n this
case.

You are seeking discovery into the
decision-making process underlying the ROD, I
instruct the witness not to anawver.

RY MR, RARAGANIS:

D, If your counsel had not instructed you
to refuse to anawer, would you be able to anawer
the question?

A, Will you repeat the question,

(The record was read,)

A, Yeo,

Q. All right.

A, Yes, 1 could anewer that question,

Q. Mr. Roice, I believe in vour testimony
under interrogation by Mr. Finch, you testified

that the statements made by the consulting f£irm

Longoria & Goldetine 236 1030 Chicago



13
14
15
16
17
1@
19
20
21
22
23

24

295N

of BRM in their comments on the record of
decision document contradictad, or T am sorry,
their comments on the public -- wvas it ths
public action document, {8 that what it i»s
called?

A, There was a May 19, T bellieve, 1989
document called acmething like comments on
feasihility study and the propoged plan,

0. Is the proposed plan kept in a public
dJocuyment, {8 it not?

A, Yes,

. And would you £find that in the record,
the proposed plan, pleass?

Ao It is for Hidco I, right?

Q. Yes, |

A, Okay.

Q, We will mark that at the end of the
lunch hour as an exhibit,

The public document ie called the
Superfund fact sheet, im it not?

L That's correct,

0. All right,

And Boice Deposition Pxhibit 51, which

is the May 19, 1989 commanta by FRM, those are
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comments on the Superfund fact gsheet, are they
not?

A, Yas,

Do “"han they say proposed plan, they are
referring to the fact sheet which 1s the basis
of the public meeting and presentation of what
the propoced remedy i1ajy isn't that right?

A, That's correct,

N Now, I take it your testimony with Mr,
Pinch was thet you had reached an opinion that
FRM wag acting in bad faith because they --

MR, TENFNRBADM:; Hold it, I apologize for
interrupting in the middle., Rut, T know that -~
! know that the witness said impressions of bad
faith, I don't know if he sajid opinion,

MR, KARAGANIS: Impression of bad faith,

Ne That with regard to your impressions or
opinions as to bad faith, one of those
fmpressions was formed by the contradiction, the
spparent contradiction that existed between what
PRM had said in the feasibility study and what
PRM salid {n its May ls'commentel is that right?

A, As I stated before, there were a number

of things recarding their performance that
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contributed to that impression,

Thier is one of the thinas that

contributed to vhat impression.

Qs Mow, T believe that in your discussion

with Mr, Finch, vou compared what vas said in

the May 1% exhioit, Noica
with what was said in the
teasibility study -- I anpm

the feasibility studys 1i»s

Deposition Fxhihit 51,
charts which are the
sorry, the charts in

that correct?

A, T wouldn®’t say that they say that,

They state what they state in one document

compared to what is stated Ain the other

document, as well as statements mado by FRH

during the feasibility study and Dames & Moore.

Statemants made verbally,

I mean,

Q. Now, in the statementa that were made

to you in the feasihility

study ~~ strike that,

I know lawyers never make mistakes, but

do engineers make mistakes?

A, I think it has occurred, yes,

Q. Okay.

Do you know 4if ERM has ever made

mistakes?

A, Yes,

Longoria & Goldstine
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| Q. Is it your opinion that they have made
2 mistakes in the pasgt?

3 A, My opinion?
4 N Yes.,
5 A, T think 1 would probably be correct {if
6 T raid yan, .
7 AR Nave vou ever made mistakes in the
r past?
9 A, Absolutely.
10 n, Ia that a yes?
11 Ao Yes.
12 0. Ts there a difference between an honest
13 mistake an a delibarate deception?
14 A. Yes, there is,
15 Q. “hen you came across a statement or
16 were provtéed a statemant of fact or enqgineering
17 judgment in the feasibility study, did you
18 attempt to make an independent determination as
19 éo the accuracy of the statement?
20 MR, TENRNAAUM: Can you read that back,
21 please.
22 (The record was read,)
213 Well, you are referring to the ones
24 that contributed to his impression of bad faith?
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MR, RARAGANIS: Any statementec, includinag
those.

MR, TENFPMNRANY TIf vou are no¢t taking ahout
the bad fatth {ssue, then you'ayn seeking
discover on record fagues,

S50 please answer with respect to the
subjects that we have been discuassing at this
deponition already, the impression of bad faith,

A, I waould have to see the specific
statement he {8 referring to,

nY MR, FRARAGANIS:

0. I believe that you testified for Mr,
Pinch that one of the problems vou had waas with
statements that were made by NDames & Moore,
presumably operating under FRHK's supervision, in
table 4-2 of the feasibility study for Midco I?

A, T never aaid that T had a problem with
those statements,

Q. But you indicacted, Y believe, in your
testimony that you found FRM's later statements
in Rxhibie 51 to be inconsistent or
contradictory to the statements in table 4-2,
did you not?

A, That's correct,

[ A
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Q. Which statements did you £ind to be
inconsistent?

A. Do we have tao ge over that again? 1Iv
ia already in the testimony,

o R Yen, T would like to,

MR, TRMENBRAUM: I have t0 object to that, I
thought we were coordinating with other counsel
here.

1f you bant to follow up on a specific
one of theasm, that would be fine,

MR, RARACANIS: I want to follow up on the
statements in tabhle 4-2,

MR, TENRNRAUM: Make him go through the
whole thing again?

MR, KARAGANIS: It is not a long table, {t
{8 three pagen,

MR, TENENDBAUM: HRHe has already gone through
lg once., Why don't you ask him about the ones
Yyou are interested in in particular.

BY MR, RARAGANIS: '

0. T am interested in particular, Mr.
Boice, in the statement on alternative 4C, which
says that cleanup action levels for aoils will

not be met as soils remain without treatment,
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1 Do vou agree or disaqree with that

2 statement?

3 MR, TREPRMRNANN:  No foundation has baen

4 eatablished.

5 MR. KARACAMIS: That wes one of the

6 statementsa,

7 MR, TRNRNBANUM: Is this one of the ones that
a -wag npart of the impressfon of bad faith?

] A, Yos.
10 MR, KARAGANIS: VYes,
11 MR, TERNENBAUM;, All right,
12 A, 1 agree with that, Yes.

13 BY MR, RARAGANIS:

14 0, Did you make a. technical determination
15 ags to whether or not that wae a technically

16 accurate statement?

17 MR, TRMENRANM¢ 1Ia this sentence one of the
18 ones that the witness has identified --
19 MR, KARAGANIS: VYes.
20 MR, TENENBAUMy -~ that FRM was inconsistent
21 on?
22 MR, KRARAGANIS8: VYes,

23 0. FRM later said that that remedy was an
24 effective remedy and would do the j#b and the
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witnesa pointed to that statement as being
inconsistent,

Ian't that right, Mr, PRoice?

A That was one of the statements, yes,

Te i not a full description of what we
went over previously,

Yo also stated that {f it fails, 1f the
cap fails, basically riska at the site are
gimilar to no action,

0. Rut the first point, I am asking you on
the first question, when you received that chart
which in its €irst saentence says that cleanup
action levels for gfoils would not be met by this
remedy) did you undertake any independent
technical evaluation of the accuracy of that
scatement?

MR, TRMPNRAUM: WHow is that relevant to had
faith?

MR, KARAMNANIS: It is relevant to bad faith.
It i8 relevant to whether or not that statement
is honest or dishonest or a deception or an
honest mistake,

A, The bad faith is related to here they

said that -- in the next document they asaid
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somaething that contradicts {¢t,

That hag nothing to do with whether ve
did an independent evaluation of that particular
atatement,

MR, TRENENRANM: What we will do here, that
e, wvhat T think the best thing to do here on
thie uestion is to let the witness anower
whether there 18 any technical evaluation or
other, something like that, that contributed to
his impression of bad faith in addition to
just == in addition to the apparent
inconsistency between the two atatements.

RY MR, KARAGANIS:

0, Mr, Roice =--

MR, TENPNRAUM: That would be right on
point., Othervise, you are ueek;ng discovery on
record iLssues.

MR, RKARANANIS: I am seekinag discovery as to
wvhether or not Mr, Roioce erroneously reached an
improsaion as to bad faith.

MR, TENENBAOM: An impression of bad faith
iz not something that one neceesarily
erroneously reaches,

MR, XARAGANIS: You think it is always
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1 sccurate, {0 that true?

2 MR, TENRHNNANUM: <“hat?

3 MR, KRARANANIS: “ae that done at Salem?

1 MR, TRNEMAATIM: Rxcuse me.

) MR, KARAMANIS: Did you ever hear of ¥Mr,

6 MeCarthy?

? MR, TFNEHRANM: The witness --

2 There has been no allegation {n the

9 complaint of bad faith in the RI/FS,
10 MR, KARAGANI2: The witness has testified at
11 langth about {mpressions of bad faith,
12 MR, TENFNRAOM: You and your co~-counsel

13 forced the witness to render whether he had an
14 impreasion of bad falth,

18 MR, FARAGANIS: Mr, Tenenbaum, I think
16 anyhody fairly looking at this transcript would
17 not say that this witneas, qiven your repeated
18 instructions not to answer, has heen forced to
16 do anything,
20 MR, TRNFNRAODOM: I d4d not instruct him not
21 to anawver.

22 MR, KARAGANIS: FHfe ansvered and I am

23 following up.
24 MR, TRNFNRBANM: It was at your {nsistence
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that he gave his impressions as to bad faith,

MR, RARAGANIS: T am asking vhether or nor
he undertook any technical eavaluation of the
accuracy of the statemant in the first sentence
as to alternative 4F {n table 4-2,

MR, TRNFENRANM: That is discover into =--

MR, KARAGANIS: As opposed to the accuracy
of the statements contained in Fxhibit S1, which
he has testified are lncopslstent.

Did he evor underteoke an investigation
as to which was right,

MR, XFATING: That would be the idgsue if one
18 right and you can show that one is right and
i1t was done in bad faith,

Somebody says this {8 bhlue, you look at
it, you atudy it, You say it ie not blue. You
know, did he do it 4in had falth,

MR, TRNRMRANM: Just a second, the
contractor has momeo responsibility when he
subnita something.

MR, RFATING: I am not saying he doesn't
have any responaibility,

MR, TFENPNSAUM:; It may be, I don't know

if == the witness can only tell you how his
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impressions ara farmed,

Rut, it may be when & centractoer in an
offictal documont submits somathing to PPA which
sayn black, and then when this contractor comes
around and submits 3 document the next time that
says not black, that that in itself may be
enouqh to cruaate an impression of bad faith,

MR, REATIMC: Sure.

MR, RARAGANIS: Tt alzo may be a mistake and
tha question i2 which one {8 riqht and --

MR, RFATING: No, T got your question
better than you,

The queation is did he do something to
find out which one was right, You know, that is
the only {ssue. If vou found out someone was
tight, then you form your own opinions, oh, he
is telling a lie because Y found this out, I
asked around and T know that this {s right,

MR, TENRNRANM: That's why I sBaid T would
allov the witness to answar whether his
impression of bad faith on this particular one
was based in part on anything other than the
inconsistency in the submission of ERM,

MR, EARAGANIS: All right,
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That's what Y am asking hl;. Nid he
undertake any avalvation =--

MR, TENEMRAUM: That i8 nor ==

Mp, FARANANIS: ~- of either of the
statementa?

MP, TRENPEERAMM: That s not what you are
aaking him, Thosa are two diffarent Aquestiona,
That one {8 objectionable.

T will allovw him to anawer the one that
T stated, if vou want him to answer it.

nY MR, RARAGANIS:

0, Mc. Roice, did you sver attempt to
inquire =~ atrike that, I will lay a foundation
first,

I take 4t that the statement at the
first sentence with respect to table 4-2 on
alternative 4" with respect to the
Protectiveness of human health is a statement by
the contractor that cleanup action levels will
not be wet for the soilj isn't that right?

A, That's correct,

0. 1s {1t your impression that FRM {in later
advocating alternative 4F was saying that

cleanup action levels for the soil would be met?
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NR, TENENRAUM: Did you mean 4C or?

MR, RKARAGANTIS: T am sorry, is {t 4C? 4C, I
am sorry.

Ao tle will have to aqat RRM's comments on
grxactly what they said again,

0. Nere they are,

A, This i8 the another repeat of what we
have already gone through,

MR, TENENBANUM: I would object to --

A, T will have to road thie over until I
can find the relevant section,

MR, TENENRANM: Y don't know how much more
vyou have leaft to question,

I would suggest than the areas that
have been covered at great length by counsel for
Standard T and other coungel that you might want
to save that until the end.

MR, KARACANIS: These are follow-up
questions,

MR, TENRNRAUM: Fine. As long as you don't
have anything original.

MR, FRARAGANIS: I have much that is
original, Mr. Tenenbaum,

MR, TRNRNRAUM: T think we should do that
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first crather than cover aground that has already
been covered,

MR, FARACANIR: MNpr, Tenanbaum, let me
conduct my deposition, please,

MR, TEMFNWATM: We are on the last day of
this nina-day deposition,

MR, KARAGANIS) Mr, Tenenbaum, believe ma,
we are not on the last day of the deposition,

MR, TPNENRAUM: You are viclating the
agreement that we have smubmitted to the court,

MR, FARAGAWIS: WNo, I am not.,

n, o ahead,

MR, TRNEMRANM: Yes, you are.

RY MR, FARATANIS:

N Go ahead, Mr, Rolceo.

MR, TENENRAUM: We may not have provided the
witness for the even three additional days givoen
the lengthy aquestioning that he has already been
subjected to, except you agreed there would only
be those three days.

Are you now backing avay from that
aqreemsnt?

MR, KARAGANIS: Rxcuse me, Mr, Tenenbaum,

may I proceed with my diecovaery?
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Q. Go ahead, Mr., Roice,

MR. TENENRANM: There was a cut off of
discovery en July 20,

MR, FARANANIS: T have to pay for this
transcript, Y don't need any additional
edlitorial comments,

MR, TRURENBAUM: Yt is important.

There was a cuts off of discovery on
July 20, ¥We agreed to produce this witness for
three additional days upon your
representation =--

MR, RARAGANIS: 0On my representation that T
thought we could get through the material in
thaé period of time, and we might have gotten
through the material in that period of time had
ve not had the level of objection and
inatructions that you have given, which have
filed up thias record with extraneous mataecrial,

MR, TRNENBANM: That {e ridiculous,

The first tvo days of this you took up
questioning on record issuos and made very
little progress, You are now covering subjaects

that have beoen already covered by Standard T,
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BY MR, RARACANIS:

Q. T believe it {8 page 6, your earlier
testimony referred to page 6 of Pxhibit 51,
Doea that refresh your recollection?

A, T am not finished,

0, Perhaps to speed up your deliberation,
Mp, Roice, directing vour attention to page 138,

A, 1 am not finished yet,

Nkay, In table 4-2, ths inconsiatency
exists between the May 19, 1990 comments on page
5, includes a statement that the adding of soil
remediation to groundwater in alternatives 7 and
8, or by adding soil remediation to groundwater
in alternatives 7 and 8, no further meaninqgful
reduction {n rieks are attained,

That is inconsistent {n table 4-2 with
the statements cleanup action levels for eolls
will not be met am soils romains without
treatmont, and {f it fails, risks at the site
are similar to no action.

0, All tight,

Is that because the inconeistency

there, is that because alternative 4, T believe

it was 4C, would not meet the cleanup action
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vould?

A. Ags I stated before, 1t states here that
adding sotl remediation to groundwater, this {3
in the comments, the May 19 comment letter,
addina sotl solidification to gqroundwater would
result in no further meaningful reduction in
risks.

0, All right,

You pointad to table 4-2?

A, On the other hand, table 4-2 states
cleanup action levels for soil will not ba met,
and if {t fails, risks at the site are similar
to no action.,

. Let's deal with that first element,
The statement in tvable 4~2 that cleanup action
levels in the s80il would not be nmet.

Pid you ever make an indepondent
determination or analysis as to whether that
statenent wase accurate?

MR, TENENRAUM: Same objection., No
foundation, Instruct the witness not to ansver,

RY MR, KARAGANIS:

Q. Could you answer that question if you
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were allowed to?'

A; Yes,

MR, TEBNRNRANM: As T 2aid earlier, the
witness would be able to answer a question
asking whether his impression a~f bad falth wvans
based in part on any such investication, would
bhe allowed to answer that,

RY MR, RARAGANIS:

O, Mr, Rofjce, I am now directing your
attentton to page 138 of youf testimeny in this
deposition on July 11, 1990 and T quote:

*Since AA and AC do
not address soil treatment
directly they would not
addreas the ~- after the
groundwater pumping and
treatment would be
completed, there {8 no
guarantee that we would
meet -~ {n fact, it is very
unlikely that we would maet
cleanup action levels for
the s0i)l which were based on

direct action, direct
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ingeacrion 4n case the site
was developed in the
future. "
MR, TENPBANM: WWhat date 1s this?
MR, RARACANI®: July 1}, ioqn.
MR, TENBNRAUM: What is the rqueation?
RY MR, KARAGANIS:
De Po you recall giving that testimony?
A, 1 would have to read {t and see what
context that statement was made in,
0, Pl ease do,

Doss that refresh your recollection now
having read {t?

Can I have the trannc:£p£ back, please?
Thank you,

A, What is the question?
Qe Thero {8 a question pending, but Y will
move along.

Mr, Rolce, would it be a fair layman's
understanding of what your concern was, Or your
impression vas, that PRM was saying {(n the
November 13, 1989 document that alternative 4C
vould meet the required cleanup action levels,

when they had said previcusly or Dames & Moore
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1 had said previocusly in the PS that 4C would not
2 neet the cleanup action levelsn?

3 MR, TENFENRANM: Same continuing obiection.,
1 A, ¥Yould you repeat the question? .

5 (™he question was read,)

6 A, And whether that contributed to my

7 impresston of bad Faith?

2 NY MR, RARACANIS:

9 Q. Yes,
e A Yen.
11 That i3 pvart of the information that
12 contributed to my {impression of bad faith., Yes.
13 I should note that FRM was overall in charge of
14 cthe feasibility study at that time.

15 . N, Did you ever make any technical

1A evaluation as to determine whether or not
17 alternative 4C would or would not meet the
18 clesanup agction levels?

19 MR, TENFNBAUM; Same objection.
20 BY MR, KARAGANIS:
21 0, Go ahead,

22 MR, TENENRAUM: Same objection and
23 instruction as earlier.

24 I1f the question ie asked, the witnesas
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1 would be permitted to testify as to whether his
2 impreasion of bad fairth 48 based in part on anv
3 auch technical evaluation ‘or determination.

4 RY MR, RARANANIS:!

] Q, "0 ahsad.

6 MR, TRMREMRAUNM: are you incorporating my

7 nueation?

8 I did tnstruct him not to answer the

9 pending queation,

10 MR, KARAGANIS: Did yeu instruct him not to
11 answer ? |

12 MR, TENENBANM; Yes,
12 | MR, REATING: Then I got a problen,
14 Tf somobody testifies as to bad faith,
15 you are goinqg to present it, The only way you
16 can present {t is through witnesses. Then wa
17 don't know what witnesses you are going to

18 present it through,
19 MR. TENENBAUM: I said he could testify as
20 to whether -~

21 | What Y said was I would allow him to

22 answer, subject to my objection, the question as
23 to whether his impression of bad faith was based
24 | itn part on such investigation or whatever it vae
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worded,

MR, KARAAANTI®: The quea£ion {a before he
assumas somehody is acting in had falth, did he
undectake any kind of scientific or technical
evaluation as to which statement wasz correct?

A, I think T never asasumed that they were
acting in bad faith, Their product and
performance gave me that impression, That {8
what I have been testifying to all along,

Q. Vas there a technical evaluation done
a3 to whether or not there was an inaccuracy in
the second statement by FRM?

MR, TENFNRAOM; Same objection and
ingtruceion,

MR, RARAGANTIS: This i8s related to bad
faith,

MR, TENFENBAU¥: As I have indicated many
times, this is a question, you now asked {t four
our five times, that is asking for the witness
to describe the Agency's decision-making
process, wvhich 18 very objectionable,

Rowever, subject to my objection, I
will allow the witnese to anawer if you would

only rephrase it to ask whether part of his
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impression of bad faith war based on such a
follow-up technical inveatiogation.

If he says no, then you will know that
i3 not part of his impression of bad faith. Tf
he says yes, then you can ask him how that wae
part of his impression of bad faith,

Y MR, RKARAGANIS:
n, L.et me try to move this along.

Mr. Roice, in reaching vyour impression
of bad fajith, did you undecrtakes any technical
evaluation of the commenta in either ERM'S
November 13, 1989 document or in table 4-27

MR, TENENRAUM: As to thia comment?

MR, RARAGANI8S: As to the comment at the top
of 4-2,

A, Did wve undertake any technical
evaluation?

Q. Yon,

MR, TBNFNBAUM: As part of your impression
of bad faith,

A, Yes, 1 reviewed it, and Weaton reviewed
it and PRC reviewed {t,

RY MR, RARAGANIS:

Q. nid Weston and PRC give you any
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documants as to thelr review? ;

A, They gave me ==

MR, TEMFNNAUM: Again any documents that you
relied on in forming your impresasjion of bad
faith,

MR, KARACAMIS: Any documents. thatr may bs,
should be in the record, Were there any
documénts -

MR, TEMENRANM: That's not the gquestion,

MR, FARAGANIS: My quesntion {3 as to
documents that are in existence with reqard to
their technical review of these statements,

A, Well, I don't know that their comnents
would directly address, for examble, this top
statement in table 4-2 under alternative 4C,
since if they didn't disaqree witness, why would
they comment on it, Rut, they did review {t.

Q. Mr. Boice my question is are there any
documenta reflecting the review by PRC and
Weaton of table 4-2 or the November 13, 1989 FRH
gtatenent?

MR, TENPNBAUM: Same objection,

RY MR, KARAGANIS:

Ne Go ahead,

Longoria & Goldstineae 236 1030 Chicagqgo



(18]

10
11
12
13
14
15
16
17

18
19
20
21
22
23

24

2075

A, Yen,

Q. Are thosre documents contained in the
Rolice DNDaposition Pxhibit No, 32

MR, TENFNPANM: Same objection.

A, That's correct,

RY MR, RARAGANIS:

a, They are in the index?

A, Tes,

0, Would you identify whare they are in
the index and the dates of those documents?

A, Okay, nNut, this will take a little
whilaea,

Ne Then woe will come back to that one
later,

Mr, Boice, I take it, I am now
reforring to pages 140 and 141 of the transcript
of July 11, cthat in contrast to alternatjve 4,
the F8 at table 4-2 saye that as to sltarnatives
7 and 8, that all risks are reduced below
acceptable levels and permanently and
significantly reduces the mobility of
contaminants in the soil and groundwater, which
i8 your quotation from table 4-2 on page 141,

A, I8 there a question?
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Q. T wanted to refreash your recollection
vith respect to this, Now, hers is the
question,

0i1d you or anybody acting on your
6ehal£. either ineside or outside the Agency,
ever make a determination as to wheather
alternativen 7 or 8 would meet cleanup action
levels for Boil above groundwater?

MR, TFMNENBAUM: Again I will have to object
and ingtruct the witneass not to answer unless
the question -- but I will indicate that I would
allow the witnegss to answer a8 to whether any
such investigation was part of his impression of
had fa{ith,

MR, EARAAGANIS:s Mr. Tenenbaum, I suqggest you
very carefully review your {nstruction

It is based -- and I am sgtating this as
an officer of the court,

Based on my best information at this
point in time, the statements that ara contained
in the ROD for M{dco I and II, 4n each ROD for
Midco I and IY, which include these tables by
the way as their primary exhibits for the

remedy, the tables that are in the FSa and the
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astatemente in the PSa, namely, that, Ycleanup
action levels for roll above groundwater willl be
net-~"

The auote# begins, quote, °cleanup
action levels for aoil-above groundwater will be
met,” that 48 located in table 4-2 under
2lternative 7, aleo located in table 4-2 under
alternative %, are inaccurate statements,

They are statements that raflect a
mistake on the part of the contractor who
submiteed them,

They also reflect efther a compounding
of that miatake by the RPA people and EPA
consulcants, that would include PRC and Weston,
but they result in a2 mistake that is requicing
us to perform work, perform a reomedy, T take
it, the ROD says that we are supposed to meet
cleanup action leveles, when RPA knew or should
have known that the cleanup action levels cannot
be met by the remedy selected,

So we are being asked to proceed on the
basis of a false premise, whick will cause us to
violate the lav from the atatt..

MR, TENRNRAUM: Well, I am not commenting on
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I am sure that the Aqgency's decisions
can be evaluated on the basis of what is8 in the
record, ut let me --

MR, FARADANIS: I will follow that up.

I would like to find out where theare is
one iora {n rhe record of Agency supprort for the
statement that cleanup action levels for the
20113 will be met by alternatives 7 and 8, I
vyou can show it to me, Mr, Tenenbaum, if or Mr.
Boice can, I will be happy to s=ee it,

MR, TENFENRANTM: T€ Tt may finish,

In liqht of what you have juat said, I
would ask given that the table, I think you have
indicated, was submitted to the Agency as on
behalf of American Can and other defendants, as
to == {f you are now contending that it wvas
eubmitted erroneocusnly.

MR, KARAGANIS: No.

MR, TENENRAUM: How you would propose to
remady that situation?

MR, KARAGANIS: I am suqgesting that both
the engineers wvho worked for the dafendants and

the engineers who wozkéd for the Agency made a
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of the Fnglish lonquage, that had thev gone and
looked hehind that statement, they wcoculd have
found that the so0il cleanup action levels will
not he met by alternatives 7 or 2,

MR, TPNRNMBAUOM: Obviocusly I am not heres to
give rthe Agency's =-

MR, FARAGANIS: T am not here to violate the
law efther, That 18 what your ordering us to
do.

MR, TENENRATUM: I am not here to qive the
Agencyv's response to what yvyou said. BRut =-~-

MR, RARASANIS: You are instructing the
witneegs not to answeor.

MR, TFENENRANM: Lot me just follow up {n
reaponse to what you said, since you made a
atatement -on the record,

If ond were to assume what you said is
correct, and that this information submitted to
the Agency {a erroneous, I would think that
American Can and the other defendants would have
some obligation to do something, to offer to do
something to remedy what they contend --

MR, KARAGANIS: %Ye did, Mr, Tenenbaun.,
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We have heen repeatedly offering to do
& remady which we helfieve will address the
legitimate concerns of the Agency, and we are
under an order which, f;om the best
investiagation T can make as a lawyer for one of
the fdefendants, asks us to do something that
cannot be physically achieved with that remedy
and, therefore, would require us to violate the
law and misstate facts to the court,

MR, TENFNRAUM: T don't want to really get
into too long of discusaion of this,

Rut, if what you are tellinqg me is that
the defeandants now believe that information they
submitted to the Agency pursuant to the partial
congent deacree 18 i{ncorrect, then I don't know
what == offhand 1 don't know what obligations
are,

MR, RARAGANIS: "hat T am saying, I anm
alerting you to this in thias deposition of
record, is that neither the Agency nor the
congsul tants did a technical evaluation of the
accuracy of the statements,

Our consultants have advised us that

thé techanical information that is in the record
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does not support that gtatement, ané T am now
asking ~- and vhen I say did not supporc the
statement, did not supprort the conclusion that
cleanup actions in the soils will be met,

0, T am going to ask this witness now, ¥r,
Roice, 18 there anything in this record, the
antire NPoice Deposition Rxhibit Mo, 3, or any of
the documents reflected therein, that provides
any mvidantjiary support for the statements {n
table 4-2 of the P9 for Midco I -- the same
statement {8 contained {f table 4-2 (n the PS of
Midco IY == I quote, "that cleanup action levels
for Boil above groundwater will be met," for
alternatives ? and 87

MR, TENRENRMAUM: Again I will have to obiject
and instruct the witness not to answer, because
you are seeking to take discovery into the --

MR, RARAGANIS: T am seeking to find out
vhether there is any Agency support for that.

MR, TENRNBAUHM: Yen't that discovery into
the bhasis for the Agency's decision?

MR, RARAGANIS: WMo, PRither you got it in
the record, Mr. Tenenbaum, or you don‘'t, If you

daon't, fess up.
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MR, TENENBANM: If it ie in the record?

MR, KARAGAMISs Y om asking you ag a8
officer of the court to share the information
where in the racord {t is, I can't find {t,

I have done a deliberate and thorough
nearch of the record, T am asking you your
assiatance ag an officer of the court to provide
me the infermation. I have done a delibarate
and thorouaqh search and T can't find it,

You are unable to do so?

MR, TENFNBAUM: T am not a technical person
and the deposition of Mr, Roice is not the
appropriate time for me to respond to that.

Lat nre say what I would suqggest is you

have indicated T think that this was set in

motion by the defendanns, this alleged mistake
you are talking about,

Let me ask you this, then, 1if you want
to request something of us to amssist you in
finding something in the record, then maybe we
should set up 3 meeting of some sort {in which ve
can further discuse this, But, I am not
prepared off the top of my head,

MR, KARAGCANIS: I will be happy to meet with
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1 you at any time, nNut, I am not goihg to advise
2 my client and T will formally advise them not to
3 comply with an aorder that says to do something
4 that is impogsible and would lead us into a
5 known flleqgality at the start of the order.
6 ¥R, TRNENRAUIM: That {8 your posicion, And
7 T am sure we will have ample opportunity to
a debate that before the court,
9 T would suggest LIf your client has
10 subritted erroneous information to the Agency,
11 to take whatever steps ~-
12 MR, RARACANIS: FExcuse me,
13 MR, TENFENRAUM: =~- to correct then,
14 MP., KARAGANIS: I disagree strongly --
14 MR, TENPNBAUM: Fxcugsae me,
16 MR, RARAGANIS: =~ with any statements that
17 say my client has submitted anythinq =~
18 MR, TENENRAUM: I paid (f,
19 | MR, RARAGANIS: that I am saying, what I am
20 asking Mz, Roice is did you do -~
21 (Conference between the witness
22 and his counsel.)
23 N. Mg, Roice, did you undertake or is
24 there any record support, factual support, for
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the atatement that cleanup action lkvels for
s0il above groundwacer will be met by
alternatives 7 and % as shown in table 4-2 of
the Midco I FPS?

MR, TENPNRATM: Well, aqain I will have to
object and instruct the witness not to answer,

You will have same people opportunity
to prasent to the court the basis for the
Agency's decision, and that will be reviewed by
the court under the arbitrary and capricioua
standard,

RY MR, RARAGANIS:

o, Mr, Noice ==

MR, TRMNENBAUM: Again, {f you would like
to -~

BY MR, RARAGANIS:

Q. If you were allowed to answer that
question, Mr. Rofice, could you answer {t?

MR, TENENRAUM: TIf you would like to enter
into settlement discussions in light of what you
have described, feel welcome to discusse that
with us, But, we are not going to do it on the

record,

Longoria & Goldstina 236 1030 Chicago




-4

10
11
12
13
14
15
16
17

18

20
21
22
23

24

205

BY MR, NARAGANIS:

0. Mr., Ponice, if you were allowed to
anawer that question, coulq vyou?

A. Yea,

MR, RARATANIS: ‘Take a lunch break, Try and

get back at 1100, we do {t nquickly,

(’hereupon a recess was taken
until 1130 o'clock p.m. of

the same davy.)
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IN TRAR TUNITFD STATFS DISTRICT COURT
POR TRF NORTHRRN DISTRICT AT THNDIANA
HAMMNNAND DIVISINM

UMITED STATES NAF AMBRICA, )
)
Plaintiff, )
)
vi, JCivil Action
YNMo, N=T79-5564
MIDYFST SOLVYENT RECOVERRY INC.@ Y Third~Parry
MITDWERRT THNMMSTRIAL WASTE DISPNSAL ) Camplatnt

COMPANY, INC,.3 TMDUSTRIAL TRCTONICS, )
INC,? V & F CORPORATINN; FRN®ST DR )
RART; PDHARD N, CONLRY; HRLGA C, )
CANLPYy LOVI® DR HART) CHARLRS A, )
LICHTs DAYID K, ILICHT; DRLORFS 1,TCAT: )
FUCPNE ELISTIARp JRANDRTTE KL ISTIAK: )
LNTHRR G, BLOOMRPRG ) ROVERT J, DAW- )
SNN, TR, JOHM MILETICHR; MARY )
MILETICPR; PENN CENTRAL CORPNARATION) )
INSTILCO CORPARATION) RUST-OLFEOM, INC,3 )
ZFENITH PADIO CORPORATION; STANDARD T )
CHFMYCAIL CNMPANY, INC,t AMERICAN CAN )
COMPANY, INC,3 PRE PINTSH METALS, INC,3)
PREMTER COATINGS, INC,7 MOTOROLA, TNC, ;)
and DPRSOTNH, IWNC,:? )

Nefendants,

ek ag ot 0t b wsl af wr st ) ol il ot e wad et 2 D o o wd s O b s w0 2 S e A o

)

)

)

)
AMERICAN CAN COMPANY, INC,, )
DESOTO, INC,, INSILCO CORPORATION, )
MOTOROLA, INC,, PRE PINISH MRTALS, )
INC,, PREMIRR COATINGS, INC,, )
RUST-OLRUM, INC,, STANDARD T )
CARNICAL COMPANY, INC,, )
ZERITH RADIO CORPNARATION, JORN )
MILETICH, MARY MILPTICH and THF )
PRNN CENTRAL CORPORATION, )
)

)

)

)

)

)

)

Third-Party Plaintifts,
¥YBe

ACCUTRONTICS, ACTIVE SPRYVYICR CORP,,
AMERICAN NAMRPLATE & DECORATING CO,.
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AMERICAN PRINTFR & L ITROACRAPRER CN,,
AMERICAN RIVPT CNHMPANY, APFCO,
APPROVED INDUSTRTAL PRMOVAL, INC,,
ARMOTNR PHARMACFNTICAL, ARTISAN DAND
PRINTS, ASHLAMD CHRMICAL CO,,

AVPNIR TOWINAG COMTANY, RARR &
MILFER, INC,, RRLDFEM FRLECTRTICAL
PRODIICTS DIV, OF COOPER TNDNSTRIES,
INC,, RRETPFNRD MAMNFACTORING, TINC,,
ROTL,FR SPFCTALTY COMPAWY, TNC,,

RY PRONUCTS MANAGRMENT, CALIMRT
CONTAINFR, CARGILL, INC,,

CREMALLOY DIVISION AP PISKFR- CALC
CHFMICAL Cn,, CHICAGO PBTCRING COPP,,
CRICAGD NMAMRPLATE COMPANY,

CAICAGO ROTOPRINT COH,,

C & C TNDUSTRIAL MAINTPNANCE CORP,,
CITY OF RKARY, TNDIANA, C,P, CLARE
DIVISION OF S FNFERAL INSTRIMENTS
corpP,, C,P, HALL CO,,

C, P, INORGANICS, CNMMANDFER PACKAGING,
CANMNOR POREST TMNDUSTRIRS, CONSFRVA-
TION CHARMICAL, COMSUMERS PAINT
FACTNRY, INC,, CONTINENTAL

HATTE CAP DIVISION NF CONTINERNTAL
CAYM COMPANY, CANUVFRSIONS BY GERRING,
CONNTY OF DU PAGE, 1ILLINOIS,
CRONAMR, INC,, CROWN CNRKR & SFAL
CO., INC,, CULLICAN IMNTRRNATIONAL
CAMPANY, CNLLIAAN WATER CON~-
DITIONING, INC,, FRANR J, CURRAN,
CUSTOM MFTALS PROCRSSING,

DAP, INC, OF RERCHAM COSMRTICS,
DAUBRPERT CHERMICAL COMPANY,

DEURLIR COMPANY, DORSNON CONSTRUCTION
INC,, DUOQ PAST CORPNRATIONN, DU~TONE
CORP,., HAROLD FGAN, FRCO AOUSEWARE
Co0,, RL=-PAC, INC,, FMROSOGRAPR DIS~-

PLAY HMPG, CO,, PSS KAY FPNAMRLING, INC,,
FTHICNON, INC,, PRLT PRODUCTS MPG, CO,,

PLINT INK CORP,, FURNAS PRLECTRIC
CO., GRARMASTRR DIVISION, EMRRSON
ELRCTRIC, THFE GILRERT & RENNRTT
PG, CO., GLD LIQUID DISPOSAL,
HENRY PRATT COMPANY, J.,M, RURER
CORPHARATION, HYDRITE CHEMICAL CO,,
INTAGL IO CYL INDFER SFRVICE, INC,,

NP WP P W NP WP WP NP Nl WP WP f WP S Wt WP W NP W WP WP WP WP WP wP wf WP W wf W Nl P W P WP d e P e P et W W WP P
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JOANSON & JOAMRNN, 7 & § TIM MILYL
PRODUCTS, RNAACY MPO, CO,, LANSING
SPRVICRE CORPOARATINN, FLLAUTTER
CREMICAL, LINUIND DYNAMICS,

LIQUIND WASTF, INCORPORATED,

STRUYR MARTEL, MASONITFE CORPO-

RATION, McWHARTRR CHFRMICAL CO,,

METAL RECLAIMTING CORPNARATION,
METRNPNL ITAN CIRCUITS,

MIDWREST RPRCYCLING COMPANY, MANTAOMERY
TANE [ IMFES, MORTON TRIOROL INMC,,

MR, FRAN¥, INC,, NAMSCO, INC,,
MATIONAL CAN CORPORATINN, WAZ-DAR CO,,
NUCLEAR DATA, INC,, PPS INDUSTRIES,

P P ol WP P P P il e P P

St

)

INC,, PASLONE COMPANY, PIFRCF & STRVENS)
CURyMICAL {ORP,, PIONERR PAINT PRODUCTS,)

PRPMIRR PAINT CN,, PYLF=-NATINNAL CO,,
R=-LITFE, REFLECTOR HARDWARE CORP,,

RRC AL TIME, RELTIANCE UNIVFERSAL, INC,,
RICHARDSON GRAPRICS, JOHN ROSCH,
ROZEMA INDUSTRIAL WASTE, 8T, CHARLFES
MANUPACTNRING, SCROLLF CORPORATION,
SCRAP HAULFRRS, SHERWIN WILLIAMS
COMPANY, SRELD COATINGS, INC,,

SIZFE CONTROL COMPANY, SKIL CORPORA-~
TION, SPRCIAL COATINGS CO,,

SONTRRRN CALIPORNIA CHEMICAL,
SPRECIALTY CNATINGS, INC,,

SPOTHAILS, INC,, STAR TRNOCRING, STERN
PLRCTRONICS, INC,, JOE STRAUSNICK,
START CHEMICAY, & PLAINT, INC,,
SUHMRR & MACE, SUN CREMICAL,

SYNTPCH WASTE TRFEATNENT CFENTFER,
T.R,C,, TREPACR, INC,, ALFRED TRUNY,
TRHIRLR-ERGDAHL, INC,, THOMPSONW
CEARMICALS, TIPPFT CREMICALS,

TOUKRRY DISPOSAL, TRIPLR S, RTCHANTS,
UNWIROYAL, INC,, TNITED RESIN AD-
HBB!VNS, INC.. U. 8. RNVPLOPH, U.sl

SCRAP AWD DRUM, ©,S, STPRRL CORP,, UNI-

VPRRSAL RRSRARCE LARORATORIES, INC,,
UNIVFERSAL TNOL & STAMPING COHMPANY,
VANDFER MOULFN DISPNSAL, VELIICOL
CHEMICAL CORP,, VICTOR GASKET
DIVISINN OF DANA CORPORATION,
WARNRR PRLPRPCTRIC RRARR & CLOUCR Cn,,
HMARWICK CNFRMICAL, WASTE RRESRARCH &

)
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RECYCLING, X®RNY CORPORATTYON, and )
other unidentified persons, )
)
Third-Party DNefendanta, )
DRPOSITIAN OFP RICHARD R, AOTICR
August 3, 19910
Lonqgqoria & Goldstine 236 1030 Chicago
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The continued depositiorn of RICMARD
RDWIN BNATICE, called for axamination bv the
Nefendants, pursuant to notice and pursuant
to the provisions of the Pederal Rules of
Civil Procedure of the United States
District Courts, pertaining to the taking
of dapositions for the purpose of
discovery, takon before Arnold N,
Goldstine, a Votary Public and Certified
Shorthand Reporter within and for the
County of Cook and State of Illinois, at
227 Weat Monroe Street, on August 3, 1990,

commencing at the hour of 2:45 o'clock p.m,
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APPRARANCES ¢

Mr, Alan 8, Tenenbaum and

Mr, Leonard M, Gelman

Trial Attorney

fnviconmental Fnforcement Section
Land & Natural Resources Division
.8, Nepartment of JYustice

P. O, Rox 7611

Nen Franklin Station

Washington, D, C. 20044

-and-

Mr., Micheel R, Rerman

Aasjiatant Regqional Counsel

folid waste & Fmergency Response Branch
0.S5. Pnvironmental Protection Agency
Region V

230 South Dearborn Street

Chicago, Illinois 60604

~and~

Peter W, Moore

Assistant Regional Counsel

U.8., ®¥nvironmental Protection Agaency
Region V

Dffice of Redaional Coungel

230 South Dearborn Street

Chicago, Illinoia 60604

appeared on behalf of Plaintiff,
inited States of America:y
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APPRARANCES (CONTINIED)

Mr, Michael R, Rlankghain
Wildman, Harrold, Allen §&§ Dizxon
22% West Wacker Drive

Chicago, Illinois 60606-1229

appesared on beshalf of
Penn Central Corporationy

Mr, Robert M, Olian
Sidley & Austin

One Firat MNational Placza
Chicago, Yllinois 60603

appeared on behalf of
Pre Finish Metals, Inc.?

Mr. Jeffrey C, Fort and

Mr. Carl R, Hillemann
Sonnenschein Nath & Rosenthal
One Mercantile Center

Suite 2600

St, Louis, Misgouri 63101

appeared on behalf of
Desoto, Inc,?

Mr. Joseph V, Raraganias
Raraganias & White, Ltd,
414 North Orleans Street
Chicago, Illinois 60610

appeared on behalf of
Amarican Can Company, Inc.!?
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APPERARANCES (CONTINUFRD)

"r, James T, J, Xeating

Law Offices of Yarmes T, J, Reatinqg, P.C,
Printers Row

542 South Deacborn Streect

Chicaqo, Yllincis 690605

appeared on behalf of
Premifer Coatings, Inc.?

Me, Pdward J, Leahy

Leahy, Fisenberq & Fraenkel, Ltd,
309 Vest Washington Street
Chicago, Tllinois 60506

appeared on behalf of
Scholle Corp.?

Mr, Craig Zimmerman
MeDermott, Will & Bmery

227 wWegat “onroe Street
Chicago, Illinois 60606-5096

appeared on behalf of Standarda T
Chamical Company?
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APPPARANCES (CONTINUPD)

Mr., Naniel R, Friez

Taylor, Miller, Sprowl, Hoffnagle &
Merletti

33 North LaSallae Streat

Chicago, Tllinois A0602-2602

appaeaared on behalf of Third-
Party Plaintiffs Desoto, et al,
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)} MR, RARAGAMNIS: Let's qgo briefly on the

2 record,

3 T have informed Mr, Tenenbaum, councal
4 for the qovernment, that I have rot haen feoeling
5 well sinca late vesterday afternoon,

6 YT was {11 last evening and proceedeqd

7 this morning so ags to avoid any exceasive

8 inconvenience to the government who was here

9 from out of town,
10 T am not feeling well now and I am {n
11 the kind of shape where I have to leave, and I
12 have discussed this with Hr. Tenenbaum and asked
13 to arranqe another date and complete my

14 examination, ‘
15 He has & aqreed to tentatively schedule
16 it for Friday of next week, If Friday turns out
17 to be a conflict, T am agreeable to schedule
18 snother day, but at this point I am gqoing to put
19 ny examination of Mr, Noice into recesns,
20 HR, TENENRAUM: My agreement in this

21 connection {8 contingent ;n counsel for Amecrican
22 Can endeavoring to do his best efforts to
23 question only on areas that have not already
24 been covered,

Longoria & Goldastine 236 1030 Chicago
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And, furthermore, the deposition, it {ia
our pogition that the rsopening of the
deposition on next Frlday will be limited to
American Can Cempany and any cross examination
in responge to the nquestioning by American Can
Company,

e intend to proceed today to finish
wicth anyone else's questioning,

MR, KARACANIS: At this point 1 am recessing
until next Friday.

MR, FORT: Mr, Tenenbaum, Jeff Fort on
behalf of Desoto,

I take exception to your statement that
it can only be American Can who complstes their
aqueationing next wveek,

Tt i8 now quarter until 2 on Priday
aftarnoon, and Y have sgreed to let others 9o
foxwvard and T have alae agreed to do everything
I can to avoid any duplication, Rut, given the
time that it is, and T know this witneass has
been here for thea two previous daysa, that I am
not sure that I am going to be able to complete,
I certainly hope to, and {t reasonably might be

possible to do it, But, I just want to note nmy

Longoria & Goldstine 236 1030 Chicago
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exception to your statement,

MR, TEMFMNRAIIM: T would note in reaponse for
the recorcd that you ao well as che other
defendants aqreed that this depoegitfion would
taka nlace in three days.

There was a discovery cut off on July
20, and our agreement to a limited extension of
that discovery was canditioned on the three-day
limjtation, You have had at least one and maybe
two, 7 can't remember, opportunities to already
quastion the witnesa, This {8 your second or
third co around, 8So I hoped that we would be
all finfshed up todavy,

MR, FNART: Okay.,

DIRRCT FEXAMINATION
BRY MR, FORT:

Qe Mr. Noice, T would like to ask you a
few questionns with respect to your knowledge of
ths environmaental conditions at the site &8s they
relate to my client, Desoto, and the extent to
which Desoto has any responasibility, alleged
responsibilicvy, for materials at the site,

1 belia;o you have testified earlier

that you vere not familiar on a firschand basis

Longoria & GColdestine 236 1030 Chicago




10

11

12

13

14

15

16

1?7

18

19

20

21

22

23

24

with vhether Descto had sent waste ko the site
or not?

A, T testified to that =-- wait a minute
now. What did you say?

0, Would you read it back,

(The record was read,)

A, vhat does !iruthand.basis mean?

Q. “hy don't you tell me the qeneral, the
axtaeant to which you have any knowledge as to
whethor or not Desoto sent waste that wvas
teceived at the Midco sites?

MR, TPHENBANM:; Didn't wo already cover
that?

MR, PORTs Jugt a preliminary,

MR, TENENRAUM; That's preliminary, that I
believe he has testified on for a long tine,

MR, PORT: Counsel, it is goina to be

difficult for anybody to make sense of this,

2091

MR, TENENAADM: Why don't we just stipulate

that whatever he has already testified to, he

hae temtified to, We can get {t outltf ve have

to,

RY MR, FORT:

N Mr, Boice, what {is the nature of your

Longoria & Goldstine 236 1030 Chicaqo
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knowledge on this toplc?

MR, TRNFRNRANM: Objaction. Asked and
anaswered.

A, My knowledge or the Agency'a liabilicy
information?

RY MR, PORT:

n, Why don't we start with ycur knowledqe
concerning the Agency's liability information,
even 1f it is pecond-hand or something that you
read {n a depozttion transcript.

HR, TRNMENRANIM: Objection, asked and
ansvwered,

A, USEPA's 11ability information includes
documents from Debart and Intec, which {includes
shipping documents, check receipts, memos,
notes, vouchers and other types of business
documents, The Midco log,

It includes response of DNDesoto to 104 F
roquests from USFPA, Response of Nesoteo to
interrogatories, PResponse of Desoto to requests
for admission, Permits and permit applications,
Depositions, interviewse and transcripts.

nY MR, PORT:

Q. Ag to those things you have just

Longoria & Goldstine 236 1030 Chicago
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1 mentioned, you do not have firsathand knowledge

2 as to whether or not wastes from Daaotn actually
L I were recsived at the Midco sites?

4 HR, TENEMRANM: Ag to those thinas he

% mentioned?

8 MR, FORT: Yes.

7 A, Wwhat do you mean?

2 0, Nid you see any trucks arrive with a

9 drum with the label that thia came from the

10 Desoto plant?

11 A, - No. 1 wasn't on the site during any of
12 the Midco operation,

13 Ne You only came on to the site after the
14 Midco operations had ceased, correct?

15 A, That's correct,

16 G While you were on the Bite, at any time
17 did you see any drums with a label on it saying
18 this drum came from the Desoto plant?

19 A, No.
20 Q. Did you see any other types of

21 | information or evidonce or a drum at the site

22 that any meterial had originated at a Desoto

23 plant?

24 MR, TENENRAUM: This i him personally, {s

Longoria & Goldstine 236 1030 Chicago
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that right?

MR, PORT: Yes,

A, No.

RY MR, PFORT:

n, Do you have any othar firsthand
information, inform;tlon that you s3aw, that you
obnerved, {n terms of the aite that would
suggest that Nesoto, a Nesoto plant had sent
wastes to the site?

MR, TEMEMRAIIM: Again, this has been asked
and answered and 1 reincorporate all the
objectione I madae at the previous round of this
questiouinq.

A, You mean that I directly saw and not
aomething ¥ read?

RY MR, FPORT:

De Right.

A, No.

Q. Is your only information concerning an
waste or any liability of Desoto relating to
thinge that you have read in documents,
documents prepared by others or deposition

tranecripts?

2191

Y

A, That's all the information I have, vyes,
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knowledge Y have,

Ne Okay.

Let me ghift a little bft here and let
ugs assume that those documents show that there
were hazardous substances or there is other
information that would suggest that hazardous
gubatancens from a Desoto plant were qiven to the
Midco Antities or Intec entities,

You are familiar with the information
of the Midco operations and Intec's operatione
and their businees records, I believe?

YR, TENEWRANM: He {8 familiar with them
firaothand?

MR, PORT: Ne, He is familiar witch them
because he has read then,

MR, TRMRNBAUM: Well, I quess you can ansver
that,

A, Yes, 1 have read, 1 have seen the
shipping document., The Midco 109, I have read
some depositions and summaries of the eite
operation,

RY MR, FORT:

0. Now, with respect to potential

liabil ity of Desoto, with reapect to the

Lonqgoria &« Goldstine 236 1030 Chicagqo




10
11
12
13

14

16

17

19
20
21
22
23

24

2101

materials that may have been in the-nesoto
wagte, Agzuming that the evidence at trial
would show that a material in that waste wanr
toluene, yvou are aenaerally familiar with cthe
characteristics of toluene?

T believe, are you not?

A, Yos,

Ve And vou are also familiar with the
sanmpling that was done at the HMidco sites, are
you not?

MR, TRNRNNAUM: Which sampling?

MR, FORT: Any of the samplinaga,

YR. TEMENRANM: Any of (¢,

A, In qeneral, yes.

BY MR. FART:

Q. tthat is your famtiiartty with the
sampling at the Midco sites, what ts your
general knowledge of that?

A, ! have been remedial project manager
for the Midco site since 1983, So {n that ~-- 1
did some direct Qbsarvation of the sanmpling on
the site, and Weston oversaw almost all the
sampling on the site and reported the proaresa,

thelr obgservations regarding the sampling,

Longoria & Goldatine 236 1030 Chicago




10
11
12
13
14
15
16
17
19
19
20
21

22

24

2104

T reviewnad the quality assurance
project plan and participated in the approval of
the quality asaurance project plan for the
sampling, |

n, I am sorry, go ahead,

A, I read all the reports, interim reports
submitted on the smampling, I have read the
temedial inveatiqation, And regarding the
previous aampling on the site, I have read
some -- all the reports I have been able to find
on the previous sampling,

0. 20 you are familiar with the results of
the various sampling activities that have
occurred at the nites,.are you not?

MR, TFNENBAOM: Asked and answered,

A, In general.

9Y MR, PFORT:

Q. Okay.

And is {t your recollection that the
material toluane has been detected at the site?

A. Yes.

Q. Do you have any information that would
gay that the toluene detected at the ejite is a

hazardous saubastance that originated at a Desoto

Longoria & Goldatine 236 1030 Chicago
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plant?

MR, TENEMRANM: Nbiection to the extant {t
seeks expert testimony.

A, fn a sense, yes. In that we knew
that == wa have shipping documents showineg that
shipments of hazardous wasta, which contained
toluene, U presume, came from the DNDesgoto plsant,

Wwe have depositional evidence that
wagtes were dumped on the sjite,

We know the fires occurred on the site
that caused leakage of drums on the site, and
release of chemicals into the groundwater and
the s0ila. And we have the analyses during the
remedial investiqgation feasibiliey study and
aome previous samplings that detected toluene as
well as other hazardous subgtances on the pite.

0. Okay.

Now, You are also obviously familiar
with the remedial actions that the Agency has
identified as being appropriate here, are you
not¢?

A, Yes.,
Q. Okay.

What evidence {8 there that toluane i
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gsolidification af the soil material at che aite

MR, TPEMEWRAIIM; One second,

MR, FORT: Are vou going to object?

MR, TRNENRANM: I am thinkina,

R, KREATIMNG: Are we vaiting for an
objection? My qeneral rule of thumb is {f it
takes that long, it 18 probably not going to be
a good one,

MR, TRNFNRAUM: Can you read the question
back, please,

(The record was read,)

Correct me if I am wrong, but doesn't
that seek expert testimony, expert opinion?

MR, FORT: I don't know, Te that an
objection?

MR, TENRNBATM: Yes.

I think this 48 not a notice of a
depoasition of an expert and he has not been
designated as an expert on that subject,

MR, PORT: Okay.

5 1 You may answer the question,

MR, TENENBAUM: %YWell, I don't think I am

going to allow him to answer the question on

2106
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that, that requires expart teatimony unleasg -~ I
think our expert on that will testify on that,
and you will have a chance to take his
depoaition,

MR, rorT: I asked him what evidence is
therae., Y didn't ask him for an opinion, I
agsked him for facts., This man knows the facts,
he knowe the sampling data,

MR, TENRMNRANM: In order to answer that
nuestion, vyou have to give an expert opinion,

MR, KFATING: He just wants to find out what
hae lookad at,

MR, PORT: ¥ait a minute,

The quention i8 what evidence {s there
that toluene ia associated in any way with any
need identified by FPA for the solidification of
the soil material.

MR, TENFEMRAUM: I suppose that an expert
teatifying on this subject might have to rely on
subsidiary facts, but I am trying to think as to
wvhether this witness wvould have firsthand
knowledqge of such facts,

I think it {a entirely objectionable,.

But, on the off chance that somehow there i ~-
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1 the whole question, but I am goina to let him
2 try and do that,
3 If vou want to help him out with
4 rephrasing your question, you can also do that,
5 nyt, Y am ohjecting to the guestjon in {ts
6 entirety, but Y will let the witness dincuss any
7 facts about site conditions that might somehow
8 be ralevant to that, By sBaying so, the witneeas
9 is not rendering an opinion that they are
10 relavant,
11 MR, PFORT: Mr, Tenendbaum, we have just taken
12 two pages of transcript to state an objection
13 that you think it is an expert opinion,
14 T would like to have thas witness ansver
15 the gquestion,
16 MR, TEMFNBAUM: Y am trying to accommodate
17 you to let the witness testify to avoid the
19 obvious objection to your nuestion,
19 Now, 1If you want to, let me ask you
20 this, Will you produce a Desoto non-aXxpert
21 witnees who will answer the same question? '
22 . MR, PORT; Mr, Roice, there is a question
23 pending,
24 MR, TENFENRANUM) T want to note for the
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record that counsael for NDesoto hage not indicated
any willingness to do that,

MR, PORT: I think that 13 irrelevant as to
whether or not wag are going to do that, Nn a
fact basis, this {8 a person who knew abhout all
the sampling informaction, he just testified he
wvas qenerally familiar with {t all,

1f he doesn’t know, maybe somabody else
doesa, but the question is doea thisn person no.

19 18 Hr, Bolce, do you know?

MR, TENPNRATNM: Subject to my objection, you
may try and ansver,

A, The question was whether tolusne -~
what was the question again?

BY MR, FORT:

O Rather than making the court reporter
go all the way back =- how many pages {t ia?

Let me try it again,

What evidence is there that toluene i@
assoeciatod with any need identified by FPA for
solidification of soil matertal at the Midco
sites?

MR, TENENRAUM: Same objection.

A, At both Midco I and Midco II?

a
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BY MR, FORT:

0. 1€ they are different, you may answer
differently, ves.

A Teluene 18 a volatilae organic compound,
20 most likely that would -~ the treatment that
would be most relsvant to addressing toluene
concentrations, which were quite high fn the
soila., as well as in the groundwateras, would be
the soill varpor oxtraction step,.

To some extent and thie will depend on
the results of the treatability study, toluene
also may be addressgd by the solidification,

Q. Would toluene also be addressed by
groundwater aextraction?

MR, TENFMRAUM: Same objection,

A, As far as 1 can remember, toluene was
alao highly contaminated, WNigh concentrations
in the groundvater. So it would also be
withdrawn during the groundwater treatment and
have to be treated.

BY MR, PORT:

Q. S0 toluene would be addressed by
groundwater extraction and treatment, is that

correct?
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MR, TENEYNMANM: Can I have a continuing
objection to this whole line of questioning?

MR, FPORT: Yen.

A. That's correct.,

The groundwater, the toluene in the
groundwater would be addressed by the
groundwater pumping and treatment aysteﬁ.

n, Okay. Let me ask as to anothor
material.

If the evidence indicated that xylene
was a substance in the Desoto waste, I would ask
vyou this question. %What evidence are you aware
of that xylene i2 aasociated with any neaed
identitied by the Agency for solidification of
so0il material at efther the Midco I or the Midco
IT ajtes?

MR, TENRNNAUM: Continuing objection,

A, Hy answer is basically the same for
xylene as it was for toluene,

BY MR, FORT:

Qe So that as for xylene, xylene would
also be addreassed by a groundwater extraction
and troeatment system, correct?

A, The xylene in the groundwater would be
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addressed, VYeas,

Thon 1n the soils, it would primarily
be addressed, preferably be addressed by the
scil vapor oxtraction system,

6. 1t would be preferably addressed by
s8oil vapor extraction?

A, Yea, Necause that provides a permanent
re@ovnl of the =xylene.

N, Well =-

A, There might be some reduction in
mobility of xylene due to solidification.

That's gomething that would be deterwmined during
the treatabhility study.

De Houldn't groundwater pumping and
treatment of that qroundwater also remove the
Xxylene, éven if it were 8till in the eoils?

A, Tt would only remove xylene from the
groundvater.

Q. ' Okay,

Will there not be continued rainfall
over the site? |

A, Yes.

0. And would not that rainfall continue to

remove the xylaene from the s0ils and into the
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groundwater?

A, Yes, to some deqgrae.

0, Nkay.

And §f that groundwater were continued
to be extracted and treated, the xylene would
also bhe capturad and treated with that svatem,
wculd they not?

A, m¢ the extant that they are leached out
of the Boil by the rainfall or whatever
mecrhanism, vyes,

0. Aave you performed any sctudies that
would indicate that the xylene would not be
leached out of the soils?

MR, TENEMRANMN: Ry rain?

BY MR, PORT:

Q. Ry rainfall or by other means to flow
vater through the soils, that water then being
captured by the groundwater treatment aybten.

A, No.

Qe Let me go back to the tolucne that is
in the soils right now,

Are vyou aware of whether Qr not the
toluene in the soils right now, putting aside

any tolusne in the groundwater, poses any
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iominent and substantial endangerment?

. MR, TEREMRANM: The is3ue of the Aqency's
finding of meinént subatantial endangerment is
2 record issue, f{sn't {tc?

MR, PORTr There {8 a liability issuve as to
toluene,

'MR. TENENRATIM: T don't follow what you
mean, T don't s@e how ~- vou have not indicated
how it relates to & non-record issue,

MR, TORT: Mr, Tenenbaum, I don't have to
tell you all of my theories of the case, but {t
relates to liability, It relates to liabiliey
of somebody whe had toluene in their
wastestream, alleagedly.

MR, TRNPNRAUM: %Well, that one calls for a
legal conclusion as well as an expert opinion.
Becaugse it calla for a legal
conclusion, I will {nstruct the witness not to

answer it,

MR, PORT: A leqal conclusion as to what?

MR, TFNENRAUM: A8 to what constitutes an
imminent substantial endangerment,

MR, FORT: Oh, Okay.

MR, TENEFENRAUM: An well as an expert opinion
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) | may be inveolved as wall,

"3

MR, POPT: Could Y have the 7Juestion read

\

back, please.
4 (The record was read,)

MR, TENFNMMATIN: Also object on the ground (%

;]

f s¢ekn record-issue digcovery, Y (nstructed him

? not to answer that question,

(¢ -]

ny MR, FART:

9 0. Mr. Boice, could you answer that
10 queation if your counsael had not instructed you
11 not to answaer {t?
12 A, Not right here. I would have to refer
13 to documents,
14 . Okay.,
15 Yhat documents would vou refer to?
16 A, The remedial investigation and the
17 feasibility study,
19 Q. Okay.
19 Any other documents that you would wvant
20 to refeor to?
21 MR, TENRNRANIM: Same objection,
22 A, We might also refer to the addendum to
23 the feasibility study.,
24
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BY MR, FORT:s
0. When you say addendum to feasibility
study, you are referring to the addendum to

public comment feasibility study dated March 7,

)

199892
A, Yen. i
n, And there 48 an addendum for Midco I

and an addendum for Midco II?
A. Yes.,
N, Okay.

Are there any .other doguments that you

would want to refer to, to answer that question?
A Mot that I can think of, Mo,
0. NOkay.

Mr. Poice, what avidence ts there that
toluene is associated with any need to solidify
soils to abate any imminent and substantial
endangermant,

HR, TENENBAUM: fThat's the sama question,
isn't {¢?

It calls for a legal conclusion and
asks for expert testimony. Instruct him not to
ansver,

MR, FORT: You are qgoing to inptruct him not
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to angwer becsuse it seeks a legal Eoncluaton or
expert testimony? |

MR, TENFNRAN'M:; T think so., !Inless you can
axplain to me why I am wrong,

MR, PART: ™ell, I mean you can sbject, make
your record, %ut if he can angwer {t, he can
anaver {t,

MR, TENEMNRANM: I don't think it is proper
to ask thig witnase, he {8 not a lawyer, to make
leqal conclusions,

MR, FORT: I find it interesting that
whether or not there is an endanqerment decision
13 gqoing to be made by a lawyer and not by a
scientist,

T don't think it 192 a legal conclusion
at all, And to the extent it represents expert
opinion, to the extent there is any expert
opinion, we still have to know what foundation
information axists for that,

MR, TRENRNBRAUM: As I indicated earlier.,
which substance are we on now?

MR, FORT: Toluene.

MR, TENFENBAUGM: Toluene,

I indicated earlier if the witness
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1 wants co testify about whatever fouhdatton facts
2 he may know relating to that, that would bhe
3 perfectly fine. Rut, asking him the ultimate
4 conzlusion question that would require an expert
5 opinion or a leaal conclusion {8 neot
A apnropriate.
7 ' Nut, T will let him answer foundation
1 facts., You have toluene. Na may I have already
9 answered §t,
10 o ahead,
11 a, what was the question again?
12 Y MR, FORT:
13 0. Yhat evidence {8 there that toluene {8
14 associated with any need to solidify soils to
15 abate any imminent and subastantial endangerment?
16 MR, TENRNRAUM: Same obijection,
17 And as ! indicated, I am instruceting
13 you not to anasver this question unless you have
19 . any facts that you to the best of your ability
20 think might somehow be relevant to an expert
21 opinion in answer to that question,
22 Now, if you can do that, I will let you
23 do that, If the questioner can rephrase the
24 . question s0 as to elicit a non-objectl;nablo
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A, I know we have records on ﬁs Scrap and
U8 Drum, but T don't know what time period they
are for,

e You Xnow you have them, but vou don't
know where they are?

A, Mo,

I said T don't know what the time

prriod for those records arge,

o, how would I obtain accean to them, who
vould Y aak?

A. Other than a Freedom of Informatioa Act
request vou mean?

N, Ye¢s,

A, Yell, that is a formal wvay, 156 te séend
in a Preedom of Information Act requeat,

Q. Or request to produca?

A, T quess {f it has relevance ‘to this
case.

0. Okay.

A, I quess you wauld contact Mike BRerman,

Q. Do you have any knowledge of the
condition of the soil at the Midco sites I and
IT befora Dehart started his operations?

A, Rased on the documents ! have read you
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1 mean?

2 - 0. Ye s,

3 A, T have #one knowledqge, Yas,

4 | D, What is that?

'5 A, That knowledge would be contained in

é the remedial investigation and feasibility study
7 and there's also some i{nformation in the

=

depositions, especially the Robinson depoasition

9 ragarding disposal at Mideco T1I,
10 ' And w? also have aerial photoa of Midco
il T and Midco I1 which might provide some
12 {information,
13 MR. LUSTGARTEN: No further questions,
14 NIRECT EXAMINATION
15 RY MR, LFARY:
16 0. ‘Mr, Roice, my name {8 Pd Leahy and I
17 represent Scholle Corporation who {8 a
18 third-party defendant hera.
19 Do you have any facts or are you avare
20 of anyone in PPA that has facts indicating that
21 wvaete from Scholle Corporation was disposed of
22 at Midco I or Midco II?
23 A, Yes,
24 Q. Is that based on personal observations?
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A, You mean was 1 on the stte-on observed
wastes cominy into the site from fSchalle
Corporation?

Ne Yee.

4R, TEMENRAOM: Let me incorporate at this
point my similar objections that T made to the
liabllity-wype questioning by the other
defendants, or the defendants, whatever,

MR, LFPANY: Okay.

A, Mo, I have never -- I wasn't on the
site during the Midco oparations and I didn't
sace any, So ! didn't directly observe any
wastes from Scholle coming into the site,

Qe What is the basig for vour information
ragarding wastes brought into the sites by
Scholle?

A, Tt s based on documents available to
USEBPA,

Q. WYhat are those documunts?

A, There i8 the Dehart and Intec
documents, which I have previously deacribed,
Roesponsas to 104 B information request,
Possibly information in depositions and

transcripts,
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1 . Ie that the only information vou have?
? A, Ponaibly permits and nermit
3 applicarions,
4 0. Are you aware of any permit or permit
5 applicatiana €for Scholla Corporation?
6 A, I'm not aware of any,
7 a. 1€ 1 can ask you If you-can look into
3 vour documents and {f you find any applications
q or permits regarding Scholle, {f you can give me
10 a copvy of those I would appreciate that,
11 MR, TPENRNRAUMs Will you give us a copy of
12 any yvou have?
12 MR, LREAHY: T would think so, if vou
14 request it, Yes., If you have in vyour
15 discovery, I am sure we would,
16 0. Do you have any information as to the
17 nature of the wastes brought on to the site by
18 Scholle Corporation?
15 A. You mean off the top of ny head?
20 O. Off the top of your head first,
21 A, No,
22 . Nther than off the top of your head,
23 would you have any knowledge ams to thae nature of
24 the wastes brought in there by Scholle
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1 Corporation?
2 A, I would rhave to review the documents,
3 0. T have a couple more,
4 In resnonege to guestioning by Mr,
5 Lustqgarten, you sald that you know that there
6 wag waste from third-party defendants brought on
7 to the s8icte. &Strike that gquestion.
fi Nne last question,
9 In response to Mr, Lustgarten'as
10 questions, vyou indicated that you have all the
11 ortginal records of the NDehart and Intec
12 documents, copies are here but that vyou have the
13 oriqinals,
14 Do you know {f =~
18 MR, LUSTGARTEN:; I think he only aaid
16 Dehart, He doesn't have the original Intec
17 records,
19 A, Y didn't say I didn't have, but you
19 only asked about Dehart,
20 MR, LUSTCARTEN: Right,
21 MR, TENENRAUM: We don't have originals of
22 those,
23 MR, LEANY: The Dehart documents,
24 You have all the originals of the
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Dehart documents and the coples aré haeva.

0. Are the copies here, copios of allrthe
original Dehart documents, or are thare any
oriqinal Dehart documents that aren't copied?

A, ‘ First of all, you said all the Dehart
documents, And I'm not sure we evon have -- T
am sure we don't have all the Dehart documents
vthat were at one time generated., Dut, we have
the ones we have {8 about all T could say,

As far as I know we have photocoples of
all Dehart documents that we have,

MR, LFEANY: Okay, that's all T have. Thank
you,

MR, TENFNRAUIM: Again for the record, as
counsel, 1 am not sure-that we have all the
photocopies here of all the Dehart documents.
We might, but I'm not sure,

Well, then, that completes the direct
questioning of all except for the agreement that
ve reached with a couple counsael,

We will awvait to conclude the
deposition until counsel for American Can has
completed his questioning and T am uncertalin at

this point whether counsel for Dasoto's
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questioning i{s goinc to be part ofhthis
questioning or the 30 (h) 6 depositionn that are
commencing on Wednesadav,

MR, PORT: I believe that our 30 (b) & xhat
started this included questions that I have not
bean able to complete questioninag an, even given
the qovernment's pesition on the scope of
review, NDut ==

MR, TENENQANM; I am just saying when you
nquestion next week, you may go into the other
transcript.

MR, PORT: That's right, And it may not
need to be here, 1 understand that,

MR, TENPNRAUM: So we will indicate next

week that signature will not be waived.,

{whereupon the deposition was

continued sine die,)
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1 response, that would be helpful, too.
2 A, Well, as to whether toluene above
3 cleanur action levels in the soilsa, T would have
4 to refér to the documents {n the record,
5 ny MR, PORT:
6 0, Okay.,
7 Yhat do cleanup action levels have to
1 do with whether there {8 an imminent and
o subatantial endangerment?
10 MR, TENENRAUM: Same objection.
11 Y am qgoing to have to object to that
.12 one, {t also seeks record discovery into a
13 record issue,
14 MR, PNNT: RNe just answered the question, I
15 am 1ust.tryinq to understand his ansver.
16 ﬁn. TENENRAUM: The first question was
17 objectionable., The next question jeo a
18 core~racord queation. So I can't allow him teo
19 ansver éhat.
20 BY MR, PORT:
2] 0, My, Roice, you are not answering that
22 question based uvpon the advice of your counsel?
23 A. Correct,
24 Q. You could answear that question {f he




W

10

11

12

11

14

15

14

17

18

20

21

22

23

24

121

had not 80 instructed®

A, Yed.

0. T asked you a couple questions about
xylane and to the extent that it wvas associarted
with any need for remedial action on the sotl
material.

U belfeve you said that the asituatjion
with xylene would be the same as for toluene?

A Very similar as far as I know,

' And that {8 why do you think it would
be a aimilar answer?

A, They are both volatile organic
compounds, They both have -- they are fairly
volatile, have a fairly high vapor pressure,
They are orqanic compounds,

D. Vhat evidence {8 there that methyl
ethyl ketone is associated with any need
{dentified by the Agency to selidify soil
material?

MR, TENFNBAUM: Aqgain the same objections,
and T will instruct the witness not to ansver
unless he can provide foundation fact
infornmation about methyl -~ what was it -~

methyl ethyl ketone did you say?
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MR, FORT: Yes,

A. All T can say ts the same thing, 7
would have to 1nak and see whether methyl ethyl
tetone ie involved above cleanup action levels,

Q. 1f something {8 above cleanup action
levele then it must be solidified in order to be
addressed, or are there other technologier that
would also remediate that material if {t were in
the soile?

MR, TRNENBANM: Same objection and also
vague,

A, I think I atated before that the
toluene and xylene, for example, in the Midco
remedy would we hope primarcrily ~-- ag well as
methyl ethyl ketone¢ -- would primarily be
addcrensed by the sol) vapor extractjion step.

. Ts that true at both Midco I and Midco
I1?

A, At Midco I we are not requiring the
8oil vapor eoxtraction step unless it is required
to meet land ban requirements or protect the
groundwator,

Ne So the situation with methyl ethyl

ketone, then, is that methyl ethyl ketone will
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1 be addressed by a agroundwater pumpinqg and

9

treatment svatem, ¢ven to tha sxtent that it {s

K fn the so0ilas, because it can be washed out of
4 the soila into the qroundwatar, correct?

5 A, T ethink I said soill vapor extraction,
6 not &soil flushing,

7 o, Is vyour teatimony that soil flushing

ke |

would not work on mathyl ethyl ketone?

e MR, TEMENBANM: Same obiection.

10 A, I don't think I ever testified %o that
11 effect, no.
12 RY MR, FORT:

13 O Okavy.

14 In fact, goil flushing could be a means
15 of removing xylene from soil at the Midco site,
14 could {t not?

17 MR, TENENRAUM: Same objection, vague, as
10 vell as the previous objection,

19 A, I queas you are asking a hypothetical
20 queetion, If the only contaminants wvere xylene,
21 toluene and methyl ethyl ketone?

22 0. That'es right,

23 A, We would have to see the actual design
24 of the systen, but I can’'t say right here that
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it couldn't work.

Q, So if you just had toluene, xylene and
methyl ethyl ketone, depending upon the desiqn,
you believe that a groundwatar flushing system
could work to remove those aubutancoi from the
50il to meet acceptadble levels?

- MR, TENENRAUM: Nbijection, vaque.

A, It would depend on the dasign, but ve
would have to evaluate all the information, Of
courne, this {3 a hypothetical situation,
Actually it 49 mixed {n with a lot of other
chemicals.,

nY MR, PORT:

0, Nkay.

Yhat do vou mean by soil flushing, what
does that mean to an engineer?

MR, TENENRAUM: Those wae your words,

MR, PORT: Those were his words,

He itntroduced soil fiuahing and I
picked up on it, T want to make sure of what
his understanding of aoil flushing iz in case it
is different than mine or anybody else's,

MR, TRENENRAUM: Same objection,

A, Soil flushing includes aome type of
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1 gystem where water or possibly water mixed with
? detergents or some other chemicals are -- {s
3 taken and cvhe soil is flushed with this water tvo
4 remove contaminants) could be elther in situ or
5 the 80il cauld be excavataed and treated,
A BY MR, PORT:
7 0. So how does goll flushing differ from a
9 groundwater pump and treat remedy?
9 A, In 301l flushing you are actively
10 promoting removal of chemicals from the eoii
11 uaing == by, for exanmple, teclzcglattnq the
12 groundwater and distributing it over the site,
13 30 it will pass through all the wastes on the
14 slte., Remove contaminants from the site in some
18 type of efficient manner,
16 Rather than just in pumping and
17 treating, there 13 no recirculation of water, no
18 tunning of water through the soll, except for
19 vhat possibly may run through the so0il as a
20 result of natural precipitation,
21 " N, To make sure I underatand what you are
22 saying, a groundwater pumping and extraction and
23 | treatment system could become a flushing system,
24 if the groundwater or some other water, for
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example, or other material, but in ﬁy
hypothetical water, were then put back into the
site in order to promote removal of material
from the goils?

A, That 13 a nossible scenario.

n, And that type of a treocatment mechanism
would work for a site that had toluene, xvlene
and MER, correct?

MR, TFNENRANM: Acked and answered twice
before.

A, As T stated before, it is possible
depending on the site conditions.,

MR, TRNENBAUM: Alsc hypothetical. Thias is
all hypothetical, 1! object on that aground as
;ell.

BY MR, PORT:

s 38 Are you familiar with the subestance
known as methyl {sobutyl ketone?

A, Yes.

Q. Was that substance alao found at the

site?
A, Yes,
0. Assuming that that material wvere algso

found in wastes sent to the aite from a Desoto
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facility, what evidence is there th;t this
material, methvl isobutrtyl ketone, {s associataed
with any neod identified by the Aqgency to
nolidifvy that 30il material?

R, TENENMANMN: Same objection and
ingtructions as earliat.' Pleasae confine your
anawer to foundation facts relating to methyl
isobutyl ketone,

A, ! would have to go back to the
documents to determine whether that compound
exceeds the cleanup action levels for soils,

nY Mu, FORT

N, If it exceeded the cleanup action level
for soils, would that mean that solidification
would be the aonly way that you could remove that
material from the soils, so as to meet cleanup
action levels?

A, My answer =--

MR, TENFNRAUM: Same continuing objection,

A. ~= {8 the same as for the previous
chemicals,

RY MR, FORT:

Q. So this material, methyl isabutyl

ketone, would have the same characteristics as
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the three that we have already talk?d about,
Xylene, toluene amd “FR, correct?

A, It would be aimilar to MEK,

Q. And with respect to this groundwater
extraction tachnicue with or without flushina,
thkat would be a means of removing this material,
the MIX, Lf vou will, from the soils?

MR, TENRNPAUM: Same continuing objection.

I don't know why you built {nto your
quention to end with assumptiong that are not
the same ag the previous ansvers, Object to
that process,

A, I think there is some potential if the
process was properly designed for soil flushing
under == 1if the site c&nditlons were proper.
Rut, I don't know that that {s true at Hidco.
And T don't think it would be effective, 1if
there wvas no fluahing,

BY MR, PORT:

0. You think that flushing would be
necessary in order for that to he effective on
MIR?

MR, TENENRAUM: Objeact,

A, That would be mny best judgment,
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1 Q. But you would believe that you would
2 have to lonk at that obviounsly more closely than
3 vou have as of today sitting here anawering my
4 nueationa?
9 A, Yes, And f{t i8s also hypothetical, It
6 . 19 assuming only those chemicals are present on
7 the site.
R 2. What about with respect to acetone.,
9 wvould your answers with respect to acetone be
10 the same as they have already have been wvith
11 raspect to toluene and xylene?
12 A, Yes, PFxcept acetone probably {8 less
13 capable of being removed by soil vapor
14 extraction,
15 0. Less capable of baing removed by soil
14 | vapor extraction?
17 Ao Yes.
18 Qe But it could be removed by the either
19 the groundwater extraction gystem or by the
20 groundvater flushing system?
21 A, Yes, it would have potential, but
22 mainly by the flushing asystem,
23 MR, TENENRAUM: Same continuing abjections.
24
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BY MR, FORT;

0. Bhat about a material called ethyl
acetate, are vou familiar with that material?
A, T am not very familiar with that

natecrial,

N, Do vou know whether or not that
material would be amenable to the same
qroundvatar extraction asystem as toluene would
be for that kind of a systam?

A, Probahly.

Q. What about 3 material known as
tetrachloroethvlaene?
Teg-t-r-a~c~h~]l=90=r~0-g-t~h-y~l=-e-n-e,

Are you familiar with that substance?

A. Yes,

0. Would your answer with respect to that
rubctance be any different than it alrsadvy has
been with respect to toluene and xylene?

A, No,

Q. 80 tetrachloroethylene would also be
amenable to a groundwater tzeatmeni and
extraction technique, would {t not?

A, Posseibly,

14 And that answer applies to that
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material whether it would be in the groundwater
or in the s0ils?

HR, TRNFRRANM: Ssme continuing nbjections,

A, Ten,

RY 1?, PNRT:

0. Mr. Roice, w@ere would I go {f I had
jnformation that other substances were in the
wastestrean of ny client?

Where would I go to find out whether or
not those aubetances had been found by FPA |in
the course of the remedial investigation
feasibility study at the Midco ! or the Midco 11
sites?

A, The most complete listing of the
analytical results in the remedial investigation
is in Appendix A to the remedjal {investigation,

Q. Is there any other place that one would
look beside Appendix A to the renmadial
inveastigation?

MR. TENRNRAUM: One would look for?

I want to make it veary clear vhat your
question is,

MR, PORT: hether or not a particular

chemical substance wase found at the site.
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MR, TERENRANM: That 18 very diffetent.

MR, PORT: That's the first question,

MR, TENTNAANM: Your first guestion wan
where 4in the remedial investigation feasibtlity
study one would look for that.

MR, FORT: Ho,

A, You gsaid the RI/PS before.

MR, TRMNENBAUM: You did,

nY MR, FORT:

0. Let's go back at {it, we will come at {t
again,

1€ I wanted to locate the Agency
information concerning what chemical substances
were found at the site, where would I go to
look, wvhat document should I consult?

A, Thig is for Midco I or Midco II?

n. Laet's do Midco I first.

A, Okay.

Pirst the remedial investigacion
foasibility study, Then there were some
proliminatv reports by EPA, which is the
hydrogeological study by F&F, That {s not
nearly as comploete a2as the RI/PFS

And there also niqght be some
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information for the removal actton.-aoma
analytical data, that was colleacted durina the
removal acti{on, and analytical data prepafed for
«ach of the remcval actions,

N Okav.

I3 there any analytical information or
wera there any substances sampled for in these
preliminary reporta, whether the hydroaqgeologic
teports by P&F, or the other early sampling that
was done, that would not be found in the
remadial investication feasibility study?

A, I don't know,
N, okay.

Isn't the remedial investigation
feasibility study supposed to be a compendium
and compilation of all relevant dacta for the
gites?

MR, TENENRmANMs All relevant asanpling data?

MR, PORT: Thank you, Sampling data, vesn,

A, Well, it i8 supposed to be an
evaluation of the site conditions at that time,
and that means that some contaminants, for
instance, during the removal action, sone

contaminants may have been removed from the
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site. And, therefore, they weren't-detected
during the P1/F=a,
Q. Okav.,

So {f it is not Iin the RI/PS, you would
sugqesat that that means ¢that i{f the substance
had been there, it had been removed or it wasn't
there in the first place?

MR, TENRMRAUM: Objection, seceks expert
opinion.

A, Well, vou can't make a blanket
statement like thac,

But, the RI/PS {s the best evaluation
we have of site conditions at the time of the
sampling, And i€ it wasn't detected in the
R1/PS, but it was during the removal action, it
is otill possibly that there could be pockets of
contamination that we didn't detect during the
R1/PS,

The RI/PS is supposed to be sufficient
for evaluating risks from the site and
evaluating remedial alternatives and not for
detecting all compounds that possibly could be

on the site.
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BY MR, FORT:

e Let me make sure ! undecrstand what you
juat said,

The RT/FS {8 intended to be able to
characterize the risks on the site, not to
sample for each and every tyre of subatance that
{8 at the site?

A, That's right,

It io not desicned to sample or
characterize averything in the site. Just
enough s0 we can evaluate, get a good idea of
the risk and juatify a remedial action., Then
evaluate remedial alto;nattvoa.

Q. Does that mean that things that are not
aven sampled for as part of the RI/FS have been
judged by the Agqency to be of not as significant
a threat as the things that are sampled for?

MR, TENFMNPAUIM: The Agency di&n't do the
R1/P8S,

MR, PORT: The Aqnncy specified what was to
be done in the RI/PS,

I can't believe they wouldn't have a
thorough investigation,

A, I don't think I evor saidq it wasn't a
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thorough fnvepstiaation. I think {t was vsry
thorough,

Put, T don't think we could make jus* a
blanket stactemaeant that if it waan't detected in
the RI/PS, that it {2 absolutely for sure not on
the sicta.

RY MR, PNRT:

0. I understand that,

T am qoing further as to the rationale
used by tha Agency in celecting what parameters
ahould be sampled for at the site,

Al So what {8 the question?

0, Yell, you have indicated that an RI/PS
does not sample for every chemical substance
known to man, correct?

A, Yes,

0, Do vou know the reason why the Agency
sampling for certain things or requires others
to sanple for certain things bhut not for
everything?

A. Well, basically it is a trade-off,
They evaluate, there is the -- a liast of
compounds that are very commonly generated

during induatrial operations and are conmmon
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industrial pollutante, And there a}e other
compounds that are not very common or reactive
or something like thar, Thev react so fast that
they ara not likely to be detected in the
sanvironment,

And so the Agency just rung the screen
for all the most cemmon, the common industrial
rollutants that may be present on the sfite,

Qe nut the purpose of the sampling {8 to
he sure that the risks presented by the aite are
adegquately characterized, are they not?

A. That's correct.

(Wherseupon a short grecess wasb bad.)

0, Okay., We are back on the rocord,

Hr. Boice, {f the evidence were that
the hazardous subatances found at the site that
were in the waste materials that Desoto produced
at their plant wvere toluene, xylane, MEX, MIX,
acetone, tetrachloroethylene, and aethyl acetate,
the same gsubstances that we were talking abouty
what information do you have that would indicate
that Desoto would be in had faith under the
unilateral sedministrative orders?

MR. TENENRAUM: 0Objection,
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I don't even understand th; question,
but it sounds like it {® hypothetical as wall as
the other ohijections I voiced earlirier, 7=oO
athead,

A, T ¢don't know what you mear by in bad

ny nMpr, FORT:

Ne If Depoto's wante materials contained
tolueno, xylene, MRR, MIK, acotone,
tetrnchio:oathylene and ethyl acetate, and those
materials, as we have already discussed, would
be amenable to treatment via s qroundwater
oxtraction or flushing technigquer do you have
any information as to wpother or not Desoto
would be acting in good faith in reserving the
issue for trial on whether or not solidification
was an appropriate remedy?

MR, TPNENBAUM: Objection, hypothetical and
the other objections I have astated,

A, I think that's a leqal determination,

T am not an attorney, I really can't answer that
question,

BY MR, FORT:

Q. Do you have any facts, are you aware of
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any facts that would go to the gonod fairh or
reasonableness of Negoto wanting a trial asz to
whether or not {t was regponsible for
solidification as a necessary remedy?

MR, TFNENBAUM: O0Object, vaque and ambjiguous,
Calls for a2 legal conclusion, and my other
pravious objectione,

A, Can you clarify that question?

Y MR, PORT:

0, What don't you understand about the
question?

A, T would have to have it reread,

2 )8 wWould the court reporter read it back,
please.

(The question was read,)

A, You mean 4o we ﬁave any facts related
to whether or not Desoto is8 in good faith
regarding the unilateral adminigtrative order?

Q. We can start with that. Yes.

A, Our facts regarding the mattaer are
contained in the unilateral order,
administrative record.

Ne Are the only facts that you have

concerning this {ssue of good faith contained {n
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the unilateral administrative order?

MR, TRNEMAANM; Nbijection,

Desoto has not yet provided to usg the
basis for its alleged defenses, in compliance
with the order., Tt {8 scheduled to do 50 oOn
August 13,

You are asking the witneas to testify
about information that -- you are asking for
testimony about matters, information that haa
not been nrovided to the government at this
time,

MR, PORT: I am asking him what evidence he
haa as to the issus of Desoto's good faith,

MR, TﬂnnﬁnAnna That i{s aeking the witnesa
tc prove a negative. You have not told us what
sufficient cause Desoto intends to allege for
not complying with the ordera.

When you do so, we will have an
opportunity to take diescovery into that and so
on,

HR. FORT: So this witneas has no factual
information at this point concerning wvhether or
not Desoto i8 acting in good faith with respect

to the unilateral administrative orders?
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1 MR, TRNRNRANM: WYell, a®s to the grounds for
2 which Desoto is contending {¢ is8 acting in good
3 €aich, at lsast a3 they pertain to the line of
4 questioning you have been addressing thueg far,
5 Desoto has not provided any {nformation to the
6 government on that as o what it is contending,
7 Therefore, how can he answer the
q question? e don't know what your contaention is
L as to why you are in good faith in this
10 connection,
11 nY MR, FORTy
12 . You may answer the question,
13 MR, TENFENRAUM: It {8 impossible for him to
14° answer the question, It {s an impossible answer
15 to f{t, You haven't told him what the sufficlient
16 cause ie,
17 MR, FORT: Mg, Tenenbaum, you can ask him
18 " another question if you want to rehabilitate the
19 | witness or clarify something,
20 T asked him if he has any information
21 tight now. 1If he doesn't have any information,
22 that's fine.
23 A, Any information on what?
24 Q. Can you read back the quastion, if you
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(The question war read as follows:
"0, Are the
only facts that you have
concerning this issue of
agod faith contained in the
unilateral adminisctrative

order?)®
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MR, TENFEMNRAUM: Objection, This witness has

not baen designated to testify on that subjace,
Are you proceeding under the Standard T notice
for this question? If not, I will have to
inscruct him not to answer,

BY MR, FORT:

Qe Mr, Roice, could you answer the

queetion if Mr, Tenenbaum had not instructed you

not to answer {t?
A, Not fully, No,
Q. Why couldn't you answer it fully? 1t
18 a yes-no question,
MR, TENRNGANDM: Don't answver the question,
A, Will you repeat the question?

MR, FORT: T will go on,

Q. Hr, Boice, at this point in time do vou
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have any information concerning who‘her or not
Desote has acted {n good faith with respect to
the unilateral adminiatrative orders,

MR, TFUENRANM: Overbroad, vague, ambiquous,
calla for a legal conclusion,

A, T can't answer that question,

"Y MR, PNRT:

0. Okay.

Mr, Boice, 40 you have any information
a3 to the reasonableness of Desoto's conduct
with respect to the unilateral admintatrative
orders?

MR, TENENRAUM: Same objection,

A, Yes., Wo have some {nformation,

RY MR, FORT:

0. What information {8 that?

A, We have qot the information in the
administrative record for the unilateral
administrative order.

We have the lotters that were sent by
the respondents to the Agency recarding whether
they vould comply with the unilateral
administrative orders,

We have material from the court motions
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and court proceading,

Q. Anything else?

A, That {8 all T can think cf riqght now,

N, Ynen vou say adminiscrative record, are
vyou talkinag about the certified record in thin
cage or ie there some other administrative
record you are referring to?

Ao T am raferring to the certified record,

0. Nons your reference here include the
so-callad l1iabjlity information that the Agency
has assembled?

A, It would include that, yes,

Q. As to this f{nformation that you have
just cited concerning the reasonablenaas of
NDegoto's conduct, wvhat information showa that
Desoto's conduct with respect to the unilateral
administrative orders has been unreasonable?

MR,. TENEMNBATIM: Objeczion,

Desoto has still not told us why they
believe it was roiaonable. How can he tell you
why he disagrees with Desoto’s reasons, when
Desotoc haen’'t told us its reasons yec?

BY MR, PORT:

N, You may answver the question,
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MR, TRENFENRAUM: How can he tell-you what
facts neqgate yvour reasons when vou haven't told
us the reasong?

A, T can't answer that 7question.

RY MR, PFORT

A “ell, Mr. Rolce, how are vou able to
tell ma whar things, what documentas went to
NDescto’'s reasonablenesas, buc ysu can't tell ma
what things i{n fact gqo to that, the question of
reasonabl eness?

A, You asked me about whether we had any
facts reqarding reasonablenaess, and I told you
that the facts would bo obtained or at least
partially obtained -- contained in these
documents, and includes letters from the
respondents indicating they would not comply
with the unilateral administrative orderas,

Q. I believe thoae documents will state
what they state, MNr, Noice. Nut, let'’s not
belabor that point,

Is there anything else other than the
letters that you believe go to the question of
reasonableness of Desoto's position with respect

to the unilatoral administrative orders?
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MR, TENRNBAUM: Other than the latters and
the other things he already said?

MR, FORT: %le {ust said ths letters.

0, Fave we got something else bestdes
lettern?
A, I 3aid the letters, the court hearings,

the motionr, the unilatersl administrative order
index,

n, *that is the unilateral order
administrative index?

A, Unilavteral adminisctrative order, I
mean,

N, Does the potential evidence that
Desoto's vastes contain materials that were all
amenable to a groundwater treatment approach not
qo to tha question of reasonablenesns?

MR, TPNENRAUM; Objection,

A, I don't think it has been established
that those are the only hazardous subatances {n
your wastas,

Y MR, PORT:

Ne ell, if those were the only havardous
substances in our wastes that were still found

at the site, would that qo to the question of
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reagonablenans?

R, TENENRAUM: Objection, hypothatical,
Calla for a leqgal conclusion,

And I think on that one, it is 3 pure
lagal conclusion vou are askino him, I will
have to direct him not to ansver,

Mp, FORT: Counsel, you can't direct him not
to answer a legal conclusion question, You caﬁ
obiect,

T think you are stretching craedibility
to object on legal concluaion, after this
witness -- excuse me -- after there witnoss has
already answered the same question,

HR, TENERMBRAUM: No,

A, 1 never answered that gquestion,

MR, TENERRAUM: T objected to all those
questions and he never answered it {n the
fashion that you sald,

And if you are asking him for the
Agency's legal position on what would constitute
or what the standard is or the test is or the
evidence ia on the sufficient causa for Desoto's
non-compliance with the orders,

MR, FORT: My, Tenenbaum, I have never said
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the word sufficiont cause yet,

I have asked him for whether or not
apecific facts went te the question of
reasonableness,

He has already jdentified things that
he beliaves goes to the question of
re;aonablmness. Aa soon as I {dentiffied
something that ve may assert goes to the
opposite, yocu know, Mr,., Tenenbaum, let's let the
facts com@ out and not try to stop the
questioning here.

MR, TEMENRANM: PRe {8 jﬁst picking things
out that might be relevant,

Nnco you tell us what your reasons
ara -~ he is not going to be the uitneag. he is
not going to be presenting legal positions on
what {8 reasonable,

HR, PORT: MNr, Tenenbaum, this witness --

HR, TENENBADM: Qo it is --

MR, PORT: May I talk? MHay I speak?

MR, TENENRADM: You may speak,

MR, RPATING: I don't know how the court
reporter is getting all this down,

MR, FORT: Y am going to ask the court
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reporter if he can per chance find Eho straiqht
forward quastion that engendered this exchange.
MR, TENENRATIM: T have already {nstructed
kim not to anawer that question,
MR, PORT: (ould you read it back? BReacause,
T have got a couple of questions for the
witness.
(The record was read as follows:
"0. Well, {f those
were the only hazardous
substances {n our wastes
that were still found at the
site, would that go to the
question of
reasonableness?”®)
MR, TPNRENBAUM: Again I inatruct the witness
not to answer that quesetion on the grounds I
have indicated,

And I further point out that we have
noticed Desoto's 30 (b) 6 deposition as to the
reasona that it contende it is entitled not to
comply with the orders, And Desoto refused to
produce any witness,

Wwhen Nesoto is the one wvho decided nat
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to comply with the orders, then refused te
produce a witness to testify on that for us --
and wa will deal with that at a later date =~ T
am not qoina to have my witness testify in the
absrract dark about our hasis of negating those
reasons when you haven't produced a witness for
us.,

MR, FORT: Are you saying, Mr, Tenenbaunm,
that you would reproduce this witness {f Desoto
produced a witness?

MR, TFENENRAUM: No, I am not saying that,

MR, PFORT: Then T would like this witness to
answer my question,

MR, TENFNRANM: The reason T am not saying
that, it i3 possible that If this witness is the
one who has factual knowledge on some of the
issues taiied. I can't tell in the abstract
until I hear vhat your witness is going to say,
vhether this witneas would have any knowledge on
the facte relating to that,

The answer to your question s I don't
know.

MR, FORT: We don't 9o into this

nriority-type of discovery, If this witness has
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any information, T am entitled to {t,.

I would also point out that yeu have
allowed evervy other counsel to ask questions as
te bad fafth iasues and reasonableness of
conduct, and 1 don't understand why you are
stopping me from conducting very legitimate
finquiry thet you have zalready allowed us to
adain, pacticularly =--

MR, TFMFNRAUM: It was not ~-
MR, PORT: FExcusgse me,

-~ particularly with a direction neot to
answer, An abjection I understand, but
direction not to answer I think is improper.

MR, TENENRAUM: Sorry,

It was improper, first of all, you are
asking the general in tho abstract, rather than
pointing to a epecific caune that you contend
you have. That is one thing that is improper,
The second thing that is improper is you didn't
even produce a witneas for us on this,

MR. FORT: Mg, Tenenbaum, this witnesc le
under oath., He is here, If he has any
information, he can answer the queastion.

We have spent an awful lot of time with
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1 your arqument hore on a ntraiqhtforbard
2 question, I am going to ask the court reporter
3 once agaln to read it, so0 that we can make our
4 recar® here 'r. Tenenbaum,
5 T would agk you to reetrain youranelf so
6| rhat we can nroceed,
7 | (T™ha question was rercad as follows:
n ;0. Well, {f those
e were the only hazardous
19 . substances in our wastes
3 that were still found at the
12 site, would that go to the
13 question of
14 reasonableness?”)
15 MR, TENFNRAUM: Same instruction.
16 Nhyjection,
17 MR, FORT: You are instructing him not to
1t | ansver?
19 MR, TENENBAUM:; Yes,
20 .BY MR, FORT;
21 0. Mr, Rofice, could you answer that
22 | question if your counsel had not directed you
23 not to anawer?
24 A, Ro, T don't think that {s a factual
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quesation, Tt nas to do wich a leqai procedure,

0, Is it vour testimony that from a
technical standpoint, {f someone hag substances
tn their waate that have nothing to do with the
need for a remedy, that that 18 a leqgal {ssue
and not a technical (asue?

A, You miastated the testimony.

N, I am juast asking {f yon would clarify,
T am trying co understand,

MR, TEHFMBANM: Can you read back that
question.

(The record was read,)
Object to the form.

A, I don't underatand the question,

AY MR, FORT: .

N, Okay.

Mr., Boice, in your position as remedial
project manager, d0 you make determinations of
vho may be respongible for hazardous substances
being present at a eite?

A, ! participate in {dentifying
potentially responsible parties,
0. And how do you do that tdentification

process?
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A, Well, we get any information we can
about the site. WYe send out 1nforma£1cn
requests,

Ye usea whatever information we can teo
evaluate what was sent to the site by a certain
company or companies., And {f it {ncluded
hazardous nubstancee. we consider whether they
thould be conajidered a potentially rasponaible
party.,

0. Tf there 18 no evidence of a hazardous
subetance being sent to the asite, i8 that
company then ruled out as being a potential
responsible party?

A, Yes.

Q. Okay.,

If there i8 evidence that -~

A, Unlesse I guess there could be an
exception,

I gqueses contaminants can theoretically
cause a problem at certain sites under CERCLA,
Rut, normally {t ie only the hazardous
aubstancea.

0. And, similarly, if the evidence were

that a hazardous substance was -- gven if {t had
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been sent to the site, Lif it could Be proven
that all the hazardous subatances were removed
from the site or trans-shipped to another
location, that person would not be a potential
respongible party ss vell?

MR, TFYPNRAOM: Object, Calle for a lezgal
conclusion and discovery into the Agency's

thought processes,

RY MR, PORT:

0. You may anewer the quesntion,

A, Y don't know that that is true, I'm
not surae.

0. Okay.

Mr. Boice, are you &8 person that
participants {n any technical evaluation of
whether or not actions taken by a potentially
responsihble party are appropriate or reasonable?

MR, TENENBAUM: What actions?

What actions are you referring to?
Vague and ambiguous.

MR, PORT: Can you read it back,

(The record was read,)

A, In what context?

Q. in any context,
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A, Deponds on the context,
Ne Okav,
In what context would you participace
irn that kind of an evaluation?

A, “all, the normal proccdure is once the

" aitp is listed on the Wational Priority List, it

ie azsignad to a certain remedial project
nanaqger.

The first step'on the National Priority
L.iet i8 to conduct a remedial investigation
feanibility study. We neqotiate, we try to send
notice lettars to potentially responsible
parties as soon as possible in the procees, so
that we can try to reach an adgreemant with them
to conduct the remedial 1nves£1qatlon
fesagibility study,

And in that process, if we come to an
agraement, then there is a statement of work in
the agroohant that outlines what the potentially
responaible parties are supposed to do under the
agreement, |

And my job would be to indicate -~ in
the case of an action againast the potentially

responeible parties for the RI/PS, in the next
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phase after the RI/FS, {n the selecilon of a
ramedy by USFEPA durinqg the remedial desiqgn and
remoedial action by the potentially responaible
narties -~ would hbe to evaluate whether they are
in compliance with the consent order or consent
decree) whother they are following the atatement
of work: whether they are in compliance with the
Mational Contingancy Plany whether they are in
compliance with the rules and regulations.

And that {8 everything T can think of
right now, 1 could have miassed whatever you
meant to ask,

. S0 as the remedial project manager, you
ate involved in evaluating the technical
adeaquacy of actions taken by potentjally
reaponsible parties, are you not?

A, Yes.

Q, And that includes, in the context of
the unilateral administrative order, whethsr or
not those actions are consistent with or
reasonable under a unilateral administrative
order: is that correct?

MR, TENRNBAUM: You are talking about

technical aspact?
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MR, PORT: Yes,

A, Reasonable or what was the orher
critoeria?
0, Compliance wtth or reasonable,

A. * Yesn, 1 participate in that evaluation,
o, Okay.

Mr, Tenenbaum, since you have indicated
that you don't want this witnaess to answer any
questionsa about Desoto's good faith or
reasonablencss of ite conduct, because wve
haven't proffered any information yet, and you
have pointed out that our response is due in ten
days, Y would ask the opportunity to continue
this line of questioning to a later time, since
this person clearly vili be involved in an
evaluation and determinations by the Agency on
the reasonableness questions,

MR, TENENRAUM: We will take that under
advisoment, that request under advisement.

As you know, Deaoto's response ig long
overdue and Desoto has agreed to provide {t by
then, W%We would have already moved for a motion

to compel if Desoto had not agreed to provide {t

then, The responge was long ago due,
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We will take it under adviaoment when
we see them and when we sea what the situation
is, but we are not making any promises at thiu
time,

MR, FOR™; Okay,

0. Rofore we leave this area, MNr, Rolice,
are there any quidance memoranda established bv
the USFPA for remedial project manaqers or other
Agency employees to evaluate the reasonableness
of potentially responsible parties' actions in
response to unilateral sdminiatrative ordars?

MR, TENFNUAUM: Tachnically.

MR, FORT: Technically.

A, They are guidance documents on PRP
oversight., Oversiaoht of PRP, RI/PS and probably
other actions, too, veo,

Q. Are you avare of any for unilateral
sadministrative orders?

A, Well, some of then would also apply to
actions taken under unilateral administrative
orderec.

Qe Would they apply to remedial deeign,
remaedial action requiremants under unilatersl

adpministrative orders?
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1 A, fSome of them would apply to thar alsc.
? Q. Do von recall any that would apply?
3 A, Net off the top of my head T can't neme
4 them, no,
S n, Ne you know {f thoae are included in
f the adninistracive records hare?
Y A, All the documents that we considered or
a relied upon are in.the adminiatrative records.
9 N, Do vou know if the Agency guidance
1n docunents concerning unilateral administrative
11 orders and reasonableness of actions taken are
12 “included in this certified administrative
13 recorAd?
14 MR, TENFENRAUM: Technical reasonableness?
15 A, If I can, 1?2 you were designing
16 something and whether or not we should --
17 nY MR, PORT:
18 Q. Right.
19 A. I think the administrative record is
20 for the issuance of the unilateral
21 administrative order, not for evaluation of
22 compliance with the unilateral administrative
21 order. S0 I am not sure whether they would be
24 or not,
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0. You are not sure {f these quidance
documents that addreas the issue are (n the
record or not?

A Mo, 1 am not sure,

N, Nkay.

Mr. Nofice, let mne ghift gears a little
bit and go to some of the queations that relate
to coet,

Mark this whatever the next one {is,
pleaage,

(The document above-referred to

was marked Roice Deposition

Fxhibit Mo. 55 for identification.)

My, Roice, let me show you wvhat we have
marked as Fxhibit No. %5, which {8 a two-page
letter addressed to you.

Rave vyou seen that document before?

A, Yeos.

Q. Can you describe Fxhibit 55 for us?

A, It {8 a letter to me from some of the
Midco trustees or Mjdco Steering Committee
members,

Q. What is the topic of that letter?

A Yt I8 regarding the Midco IT removal
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1 being conducted by USFPA,

2 Q. What was that Midco II removal?

X A, Where we were, the Agency was

4 excavating highly contaminated soils from the

5 nludge pit and €ilter bed and placing them on

§ | the site and then removing them from the site to
7  a disposal area. -

2 | 0. Who was the contractor that did that

9 work for USEPA?

10 A. I don't know,
11 Q. No you recall anything about who was
12 doing the work at all?

13 MR, TENRNBAUM: 'Just g0 the record {8 clear,
]h Mr., Roice i8 likely not the designee of the
15 Agency on removal igsues,

16 So I want to make it claear here that he
17 is testifying under his personal depositiocn, not
18 a8 any designee.
19 MR, PORT: Okay.,

20 A, T know the remedial project manaqger was
21 “HWilliam Simes.

22 0. William Simes?

23 A. Yes,

24 Q. You are not sure though by whom he was
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1 empl oyed?

2 A, Re {3 "'SEPA'pg emplovee., USRPA'a on

3 scene coordinator, |

4 n, Nh,

5 So there wae an on scene coordinator as
A well as a remedial projmct manager?

7 A, Yen,

q n, Dkay.

1 Wwho did Mr, Simes report to as on scene
10 coorcdinator?
11 A, T believe at that time ~- at that time
12 you mean?

13 D, Right, If you can recall,
14 A, 1 know Robert Bowden was one of the

1% supervisors,
16 De Was Mr, Simes in a Adifferant branch
17 than you within the waste management division?
18 A. Yes, He i8 in the emergency removal
19 branch,
20 Q. The emergency removal branch has a
21 different chain of command than does the
22 romedial project branch? —
23 A, Corcrect, yes,

24 Q. And how far up the reporting structure
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does it go before they =-- there in a common
supervisor?

A, At that time it would have been the
civigion director.

. Who is the division director?

Ao At that time it was Rasil Conatantelos,

0, Is that the same Mz, Constantelos that
signed the unilateral orders?

A, Yes,

O, What was your responsibiliey with
respect to this removal action that was being
coﬁductad under ¥r, Simes' oupervision?

A, ! had basically no responsibility other
than keeping track of what was being addressed
in thas cleanup action,

Q. The document that we have marked as
Pxhibit ¥No, 5% has various statements contained
in it, does it not?

A Yes,

Q. Do you disagree with any of the
statements that are made there concerning the
Midco I removal action?

MR, TENENRAUM: You will have to go through

each, It is compound, You will have to go
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through each ztatement.
MR, PORT: Do you want to take & break while
he does that? Pive minutes, maybe,

(Yhereupon a short recess was had,)

We are back on the record,

e have had a dincussion about schedule
and procedures, T have probably two hours left
of questions, but all those aquestions go to cost
issues, And since we have days set a site for
next week for those issues, and on Wednesday and
Thursday and even Priday for continuation and
completion of the American Can qugsetions, I
would, with congsent of counsel, recess ny
questioning here to allow a few others, who
claim to have much more limited questioning lefr
than I do, to proceed,

Is that agreeable, Mr, Tenenbaum?

MR, TENENRAUM: Yes.

MR, FORT: Thank you:
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NIPRCT FXAMINATINN
nY ¥R, LUSTCARTEN:

0. My, Boice, I am Pglph Lustgarten, X
raprasent the third-party plainciffs,

T would like to ask you some questions
about vour knowlodge of the third-pacty
defendants and their waste, and where the waste
ended up and what, 1f any. records you have
relating to it their waste.

Pirstly, T recall you indicated that
the Mideco drivers Mitchell and Robinson were
interviewed, correct, do you remnember them?

A. I don't know whether they wvere
interviewed or not. I know Ron Crouch was
interviewed, I think, I haven't looked at all
the documentsa recently,

Q. All right,

Do you know how many HMidco employees
vere intervieved?

A. You mean deposed or interviewed?

Q. No, 1ntutviewed.

A. No, I don't,

Ne Do you recall who Qare interviewed?

A, Ap T stated before, T think {t was Ron
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1 Crouch was interviewed,

2 Q. That'ns the only person you know?

3 A, That is all I know about,

4 0, Who did the interviewing?

5 A, #ike Rerman,

6 N, Did he do all the interviewing for you?
7 A, There was only aone -~ of thiz interview
‘8 that T know of. That was conduckted by Mike

9 Rerman, |
10 s 38 Where are the notes of Berman's

11 interview?

12 A. Those were produced during this \
13 deposition,

14 D, Those were typewritten notes, Were

15 there any handwritten notes?

16 A, T don't Kknow.
17 D Was there a tape of that {nterview?

18 A I don't know.
10 Q. In Berman'’as typewrltten notes of the

20 interview, he referred to a card file for Midco.,
21 De you know where the card file {8?

22 A, I think 1 stated before that I think we
23 have it, buet I don't know exactly vhere {t {ia,
24 meaning the FPA has {t,
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1 Q. I would 1like to see it if 1 could, _T1f
2 gomebody would make 2n effort vo locate {t for
3 me.,
4 MR, TRHRNRANMM; *ell, a8 we have indicated,
5 these would have already been producad, but wo
R will take a look for §=.
7 A, The original card file vou msean?
q MR, LUSTAARTEN:
9 0. Yeur.
19 Were 1N4 ~-
11 | MR, TRHPNRANM: Can we go off the record fox
12 a second,
13 (hiacusgion had off the record,)
14 BY MR, LUSTGCARTEN:
15 Q. vere 104 P requests sont to the
16 third=-party defendants?
17 A, Yes,
18 Well, I shouldn't say all of them, All
1% of the PRP's that USFPA had identified in 1983
20 vwere sont 104 P requests,
21 _ . And di{d they all respond?
22 LY Not all responded, Vo,
23 0. Where are the responses located, in the
24 files?
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A, Yes, noct here, but we have aome {n tha

office,

N, Those have not been produced, have
they?

A, 1 balieve those ware produced to the

defendante in 19835, We produced all the =- T
quess I'm not sure about that,

I'm not suroe whether that hag been
produced or not.

0. I would l1ike to asee those, I haven't
saen those,

Who would I call about that?

MR, TENENRAN#: Call Mike Rermen and make
whatever arrangdementa, to the extent there s
not privileged or confidential information,

MR, LUSTGARTENM: All rcighe,

Ne The original records of Midco, do you
have them in your possession?

MR, TENFNRAUM: Which onesa?

A, You mean the Dahart and Intec
documaenta?

RY MR, LUSTORARTEN:

0. No. The Dehart,

A Just the Dehart?
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Q. Yes,

A, The originals?

2. Yes,

A, I'm sure MSFPA has them., 1T am aot fure
wheres they are,

0. Are they in thene records here?

" A, Photocopien are in those records,

N, Yave any of the third-party defendants’
employeas heon interviewed?

MR, TRNENRANM: By whom?

RY MR, LUSTGARTPN:

0, Py USRPA,

A, Third-party defendanta' employeesn?

Ne Yes, ailr.

A, Neaen intervieved, or deaposed you mean?
just interviewing?

O, Yes,

A, Not that I know of,

T think I already said the only

interview I know of is the Ron Crouch {nterview.

Ne And has there been any testing of the
waste products of the third-party defendants?

A, You mean by USPPA?

0. Yen, s8fir.
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1 A, Yen, h

? 2.

3 Yell, duving the removal action, @here
4 was asampling during the RPI/FS, there wvas

5 sampl ing of wagsgtes at tha site, And the

€ third=-party defendants' wastes would have been

7 included in that sampling,

3 0. “as thare any other tezting at the site

9

of the third-party defendants' location?

10 A, You maean as the wastes were transported
11 from the third-party defendants to the site?

12 0, No.

13 This is after the fact, not wastes that
14 was brought to Midco,

1% Did anybody ever go to the third-party

16 defendanta' sites and test their waste for thelr
17 composition?

14 A. Not that T know of.

19 Q. All the records that you have obtained
20 from the third-party defendant would be

21 contained {n these raecorda here, is that

22 correct, that you have brought here for your

23 deposition?

24 A, What we have here, wo have the Dehart
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documents from Dehart, and the docuﬁenta from
Intec, at least ohotocaopies of those records,

Ye didn't bring the 104 ¥ responsgea
from all the third-parties for the defaendants,
but those are availablae in NSRPA's files,

0, Okay.

MR, TRNENRBADM: Tust for the record T am not
sure whether all of the Nehart documents are
here,

RY MR, LUSTCARTEN:

0. What documents do you have that show
the nature of the toxic waste produced by the
third~-party defendants?

A, Okay?

Well, we have the Dehart and Intec
documents which I mentioned before, We¢ have the
responaes to 104 P requests, And we may have
other information in the depositions
transcripts.

Q. Do you have any knowledge -~

A, Possibly permits and permit
applications,

Q. T am sorry.

A, And there may be other material, I'm
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1 not sure, Nu?, that is all T'm aware of.
2 0, Do vou have any knowledge concarning
3 neqotiations by and between the qgovernment,
1 | DRFEPA, and the third-party defendants?
5 | MR, TENENAANMg Aﬁv particular ti@e?
& | A, Yhat time?
7 MR, LUSTGARTRN: At any tine, up until now,
5 Any negotiations for settlement of claims
2 relating to Midco,
10 MR, TENFNRAOUM: Other than the RI/PS?
11 MR, LUSTGARTEN: VYes,
12 A, You mean not including partial consent
13 dacree in '85?
14 HR, LNSTGARTEN: That's right,
15 . A, Yes,
16 Q. What third-party defendantsa have been
17 negotiating with the federal government, with
18 UBRPA?
19 Btrike the question,
20 MR, TENBNRAOM: I don't know if there 1B any
21 attorney, I am not sure what he has in mind,
22 MR, LUSTGARTRY: Strike the question, Lat
23 me rephrase it.
24 0. Has USRPA made any saettlements with the
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third~party cdefendants other than the conaenc

decroe?
A, Nn for Miden T and Mideo T17?
D, Yes,
A, No,.

There haven't

other than the partial
DN Nkay.

I 2hink mavbe

but I

somotime bafore,

been any settlemnents

conaent decree,

this had beaen askod

don*t have the anowver,

2174

W"ho was the project manager before you?

A, Raron Waldvogel,

n

Ve One of cthe defendants,

Weg=]l~d=v=0=gq~e~1,

floomberqg, waa

eliminated from the second amended complaint,

Why ?

MR, TENEMRAUM: To

the exteant you are

seeking to ask nusstion about the Agency's

oxerclise of progsecutorlial discretion -- well,

l1et me think about this for a second,

HR, LUSTGARTEN;:

MR, TEMNENBAIUM:
Go ahead,
BY MR, LUSTGARTEN)

0 Okav.,

On the record,

See what he says,

Longoria & Goldatine
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1 Why was Rloomberq dropned from the

2 ggacond amended complaint?

3 MR, TRNEMNRADM) Object,

i RY MR, LUSTCAPTRN:

5 0, 1€ you know?

5 A, T don't know,

7 O, Who would know?

8 A, Counsgel,

] 0, And you are not qgoing to tell me for
10 the record why Bloomberg was dropped?

11 MR, TPNPHNBA!IIM; On the deposition of Mr,
12 fojce I'm not,
13 RY MR, LUSTGARTEN:

14 0, All rcighe,

15 “hera are the records of US Scrap &
16 Peum for October 197%5 and later?

17 A, ¥hat does this have to do with Midco?
19 0. I don't know, but it could.

to All I want to know is where theoy aras.
20 A, Records for US Bcrap and US Orum from
21 1975 onward?

22 N, Yes, sir.

23 A, I don't know,

24 . Are thoy in the posseseion of USRPA?
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A, T know we have records on U8 Scrap and
U8 Drum, but T don't know what time period they
are for,

D, You Xnow you have them, but yvou don't
know whare they are?

A, Mo,

I.said T don’t know what the time

prriod for those records are.

0. how would ¥ obtain access to them, who
would T aak?

A, Other than a FPreedom of Information Act
roequesat vou mean?

N, Yes,

A, lell, that {8 a formal way, is to send
in a Preedomn of Information Act regquest.,

Q. Or request to produce?

A, T quesa §f it has relevance to this
case.

Q. Okay.

A, I quess you would contaci Mike Berman.

0. Do you have any knowledge of the
condition of the 8soil at the Midco sites I and
IT bafore Dehart started his operations?

A, Rased on the documents ! have read you
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Bsean?
Q. Yesn,
A, I have romne knowledge, Yas,

D, What i3 that?

A, That knowledge would be contained in

ihe remedial investigation and feasibility study

and there's also some {nformation 4in the
derositions, eapecially the Robinson deposition
ragarding disposal at Midco TI,

And we also have acecrial photos of Midco
T and Midco I1 which might provide some
{nformation,

MR, LUSTGARTFEN: No further queeitons.

DIRECT FXAMINATION
RY MR, LEARY:

Q. Hr. Boice, my name is Fd Leahy and I
represent Scholle Corporation who {is a
thicrd-party defendant hero.

Do you have any facts or are you avare
of anyone in ZPA that has facts indicating that
wvaste from Scholle Corporation was disposed of
at Midco I or Midco II?

A, VYes,

Q. Is that based on personal observations?
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A, You mean wad I on the site on observed
wastes cominy {nto the site from Scholle
Corparation?

0. Yes,

MR, TRNMRENRAOM: Let me incorporate at this
point my similar objections that T made to the
11abllity-t§pe questioning by the other
defendanta, or the defandants, whatever.

up, LRANY: Okay.

A. Ma., I have never -- I wasn't on the
site during the Midco operations and I didn't
see any, So ! didn't directly observe any
wastes from Scholle coming into the site,

Q. What 18 tha basis for vyour information
rogarding wastes brought into the sjites by
Scholle?

A, Tt {8 basad on documents avallable to
UBRPA,

Q. Yhat are those documents?

A, There 18 the Dehart and Intec
documents, whléh I have previously described,
R;sponaon to 104 R information requesat,
Possibly information in depositions and

transcripts,
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1 Q. Ia that the only information vou have?
? A, Poraibly permits and nermit

3 spplications,

L O Are you awvare of any permit or permit

5 applicationg for Scholle Corporation?

[ A, I"m not aware of any,

7 o, T¢£ 1 can ask you if you can look into

| vour documents and {f you find any applications
e or permits regarding Scholle, if you can give me
10 a copy of those I would appreciate that,
11 © MR, TPFNRNRAUM: Will you give us & copy of
12 any you have?

13 MR, LPAHY: I would think so, {if you

14 request it, Yea, If you have {in vour

15 di scovery, 1 am sure we would,

18 0. Ne you have any i{nformation as to the
17 nature of the wastee brought on to the site by
18 Scholle Corporation?

19 A, You mean off the top of ny hﬁad?

20 0. Off the top of your head €irst,

21 A, No,

22 e Nther than off the top of your head,

21 would you have any knowledge as to the nature of
24 the wastes brought in there by Scholle
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Corporation?
A, t would have to review the documents,
0. I have a couple more,

Tn response to qpeutioninq by Nr.
f.ustgarten, you said that vyou know that there
wag waste from third-party defendants brouqght on
to the slte, Strike that aquescion.

Nne last question,

In fesponae to Mr. Lustgarten's
aquastions, you indicated that you have all the
ortainal records of the Nehart and Intec
documents, copies are here but that yvou have the
originals,

No you know {f ==

MR, LNSTGARTEN: I think he only said
Dehart. He doesn't have the oriainal Intec
records,

A, I didn't say I didn't have, but you
only asked about Dehart,

MR, LUSTGARTEN: Right,

‘MR, TENENRAUM: We don't have originals of
those.

MR, LEAN1Y: The Dehart documents,

You have all the oriqinals of the
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